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l. INTRODUCTION

I am pleased to be invited to present at this Breakfast Seminar. | would like to take this
opportunity to explore and discuss some important and emerging issues associated with
the management and operation of government agencies and businesses at a time of
significant transformation of the public sector and the delivery of public services.

The past decade has been a period of quite marked change in public sector
administration in most countries. Some are suggesting that this is simply the forerunner
to even greater change — only time will tell of course. Suffice to say that the emerging
trends associated with globalisation and the information age have the potential to
markedly transform the way government does business, and in particular the way that it
delivers services to the public. The public sector strategy must be flexible enough to be
able to adjust quickly and credibly in order to take advantage of such developments.

The title of the breakfast seminar address reflects two management imperatives that are
currently facing public service managers. These are examined in the context of a
growing market-based delivery of public services with increasing private sector
participation. The latter involvement has created tensions between demands for greater
cost efficiency and the broadly-based accountability requirements of the Parliament and
citizens. Any trade-off between these tensions is basically a decision for the Parliament
and/or the Government.

In a public sector reform environment, such as most of us are facing today, the emphasis
is very much on accountability for performance. The imperative is to achieve required
results within constrained budgets. In the private sector, the equivalent imperative is
largely to achieve shareholder value. The major trade-off to be managed is whether that
value is reflected more in the size of the dividend cheque (immediate return) or more in
the capital value of the corporation (the longer term ‘wealth’ view). While obtaining
value for money is a major focus of a public sector manager the objectives at which that
responsibility is aimed are not always as clear-cut as those confronting the private
sector manager, such as just mentioned.

A value for money requirement might include promoting and/or assisting the
development of local industry as well as getting the best price. Procurement may be
impacted by unilateral or multilateral country agreements and/or alliances. The multi-
faceted relationships with citizens and their general lack of choice in relation to public
programs contrasts with that of a client or customer whose ‘rights’ are largely to buy or
not to buy and/or go somewhere else. And so the list of complexity and uncertainty in
the public sector can go on with issues of ethics, equity, openness, probity and fair play;
including personal privacy and natural justice concerns. The contrast is often simply
put in terms of the differences between public and private interests with the former
being difficult to define, particularly in an operational sense.

In this world of apparent public sector complexity often involving contradiction and
inconsistency, we are now confronted with the increasing ‘privatisation’ of that sector.



Even the latter notion is multifaceted with quite diverse management challenges. At
one extreme, we see sales of government enterprises to the private sector often with
accompanying regulatory measures notably in the areas of community services such as
electricity, gas and water. We see public services being delivered by the private sector
often in competition with public sector organisations. We see increasing provision of
goods and services from the private sector with the move to greater outsourcing. At the
very least, there is often a requirement to ‘market test’ public sector activities and be
‘contestable’. The implicit “threat’ is that, if you do not perform, someone else will.
The latter is increasingly involving a global dimension going well beyond country
borders with implications for governance more generally.

In an operational sense, there is a move to adopt and/or adapt private sector practices,
such as in delivery of client service, as a means of improving the ‘efficiency’ of the
public sector. Increasingly, we are required to pay government duties and taxes,
insurance charges and interest on borrowings and capital. The emphasis is mainly on
cost and prices. It is therefore not surprising that we have seen the adoption of accrual
accounting and budgeting by most governments in Australia as well as in an increasing
number of overseas countries. It contrasts with the traditional cash accounting approach
used by government where, for example, capital was accounted for only in the first year
in which it was acquired and virtually regarded by managers as costless. As well, we are
now being asked to actively manage risk, both insurable and non-insurable. Agencies
are required to publish their financial information in profit and loss (operational
statements) and balance sheet formats. In short, the public sector is ‘looking’” more like
the private sector and more of the former’s activities are being conducted by the latter.

While recognising Parliament’s admonition that accountability cannot be outsourced,
there is a growing realisation that greater networking is necessary to ensure that a
predominantly outcomes approach to budgeting and performance management is
effective, particularly where relevant outputs are produced by more than one agency and
by other levels of government as well as by the private sector. The greater focus on
networking is accentuated by the rapid developments in information technology and
communications, such as the Internet and the move to electronic commerce. This
realisation encompasses both strategic and operational issues which are similar to those
being addressed by the United Kingdom’s concept of ‘cross cutting’’ or ‘joined-up
government’® Is this heralding a need to explore new notions of partnership, involving
shared accountabilities, responsibilities and systems, for greater effectiveness, including
responsiveness of the public sector?

With these directions in mind, 1 would like to focus on a number of issues which are
important to strengthening the performance and accountability of the public sector in
this time of rapid and significant change.

In order to improve our performance we need to have a good understanding of the
environment in which our organisations are working if we are to find new and better
ways of delivering public services, while meeting the various expectations of citizens,
including adherence to ethical and professional standards. Consequently, in the first
part of my address “Understanding our Changing Environment” | examine several
issues that have had, and will continue to have, significant implications for the
management of public sector organisations. These include the effect that government
reforms, notably devolution of authority, as well as globalisation and technological



innovation are having on the public sector accountability framework and on the
perceived accountability/efficiency trade-offs in what is seen as a more risky
management environment.

The notion of “efficiency” used in this presentation is mainly related to the level of a
‘market price’, however defined, which does not include any provision for public sector
accountability requirements. However, the latter usually involves a cost which cannot
be ignored.® That cost might broadly be encapsulated in the often difficult to define
notion of ‘public interest’, as | earlier indicated. A particular challenge of such an
environment is to effectively manage risk as an opportunity and not just as a threat.

After examining the changing public sector operating environment, I will go on to
discuss how corporate governance can be used as a tool to assist us to both improve our
performance and to be more accountable for that performance in the changing strategic
and operational framework that is developing with greater privatisation and
commercialisation of the public sector involving private sector provision of public
services (sometimes in competition with the public sector). A sound corporate
governance framework can help to provide the essential discipline and structures, as
well as a level of assurance to management and staff that not only are performance
requirements of stakeholders being addressed but also that effective action is being
taken to achieve expected results. It is not just an issue about shifting the goal posts but
is also about playing on a different surface with different rules.

Corporate governance has been seen as relevant to the public, as well as to the private,
sector in recent years. The greater involvement of the private sector in public sector
activities, including in service delivery, also means that we need to understand better
the similarities and differences between the sectors, including in risk identification,
assessment, treatment and monitoring/review as the basis for corporate and operational
strategic planning and build this into the established public sector governance context.
This is central to our performance on which we will be judged and, indeed, to our
organisational survival in a period of considerable change.

Risk management is a central element of any corporate governance framework, whether
in the private or public sectors. Systematic risk management is not just an option for
organisations.  Moreover, it requires considerable commitment, ownership and
particularly investment, by senior management and generally at all levels of the
organisation. Therefore, risk management forms a key focus of my presentation relating
to governance as any discussion of high level performance can not be complete without
a real understanding of the contribution a systematic approach to risk management can
make to achieving required results.

With the greater participation of the private sector in the delivery of public services, one
question is to what extent can, or should, both sectors share responsibility and
accountability in at least some of these latter respects as well as for the risks that go
with them? Of note is that the adoption, or adaptation, of private sector approaches,
methods and techniques in public service delivery, has highlighted trade-offs between
the nature and level of accountability and private sector cost efficiency. Therefore, the
fourth part of my presentation examines tensions associated with the broadly-based
accountability requirements of the Parliament and citizens and demands for greater cost
efficiency in the context of various outsourcing arrangements.



Increasingly, citizens are demanding high-quality public services that are responsive to
their needs. To deliver such services the public sector will need to develop new and
innovative strategies and use modern techniques to match the level of service provided
by the private sector. This will include, among other things, one stop shops and
electronic service delivery. It will also require that public sector organisations work in
a more integrated manner, including with the private sector, to deliver the outcomes that
citizens want. Therefore, in the final section I discuss the concepts of market and
network bureaucracy and also canvass overseas developments such as the United
Kingdom’s concept of ‘Joined-up Government’. | will then make some concluding
remarks.

1. OUR CHANGING ENVIRONMENT

It is not possible to do justice to the many factors currently impacting on the public and
private sector environments, including their increasing interrelationships, as part of this
background material. Nevertheless, it is important to recognise a number of factors that
indicate both the need for, and the importance of, a sound corporate governance
framework to help deal with them.

Reforming the public sector

As with many other democracies, Australian governments at both the Commonwealth
and State levels have been focussing increasingly on achieving a better performing
public sector and less costly, more tailored - or better directed - and higher quality
services to citizens. A major imperative has been the successful management of
change.

Governments have reacted to budgetary pressures on expenditure and, at the same time,
strong demand from the community for the maintenance and even extension of
government services, by seeking to make the administrative elements and structures that
provide public services more efficient and effective. The Commonwealth
Government’s aim for the Australian Public Service (APS) has been outlined by the
then Minister Assisting the Prime Minister on Public Service Matters as follows:

The Government is looking at more effective ways of serving the Australian
public. It is no longer appropriate for the APS to have a monopoly. It
must prove that it can deliver government services as well as the private or
non-profit sectors. This will require a new emphasis on contestability of
services, outsourcing those functions which the private or non-profit sector
can undertake better and ensuring APS commitment to the process of
performance benchmarking and continuous improvement.*

Accordingly, the APS has been steadily evolving towards a more private sector
orientation with a particular emphasis now on:

e the contestability of services;

e the outsourcing of functions which the private sector can undertake more efficiently;



e adapting or adopting private sector methods and techniques;

e an accent on continuous improvement to achieve better performance in an
environment of devolved authority and greater management flexibility;

e ensuring a greater orientation towards outcomes, rather than just on process; and

e direct participation by the private sector in providing public services, even so-called
and traditionally regarded “core services’ such as policy advice and determination of
citizen entitlements.

Such changes are often described as the ‘privatisation” or ‘commercialisation’ of the
public sector. Privatisation and/or commercialisation of public services is occurring in
Australia on a significant scale. Privatisation at the federal level in Australia has
involved three principal contexts:

e the opening up to competition of areas previously reserved to government, such as
telecommunications;

e contracting out by public sector entities to private sector suppliers of goods and
services in areas such as employment services and information technology; and

e the transfer of some A$50 billion in Commonwealth assets or business to private
sector owners.

Australia is not alone in adopting this new policy direction. The changes which we are
experiencing are consistent with an international move towards a smaller public sector,
greater privatisation° and commercialisation of the public sector and an increasing
involvement of the private sector in the provision of public services (sometimes in
competition with the public sector). The use of contracting has increased significantly
in most OECD countries and is widespread, for example, in the United Kingdom (UK),
the United States (USA) and Canada.

A major impetus for the changes we are seeing has been the fundamental questioning of
what government does, or should do, allied with a perception of inefficient (costly) and
ineffective (lacking client focus) delivery of public services due to its monopoly
provision and/or other constraints of public sector administration. Implementation of
the reform agenda has involved organisational restructuring, business re-engineering,
outsourcing, commercialisation, privatisation and/or the transfer or abandonment of
functions and services.

Put simply, it is considered that public services would be provided more efficiently and
effectively, with greater client satisfaction, in a more market oriented environment
which provided greater flexibility for management decision-making and the discipline
of competition.® Indeed, history shows varying support for such a view but with
reservations, for example, about market imperfections and public goods arguments —
using economic terminology. Nevertheless, some have a quite pragmatic view about
notions of clients and markets as the following indicates:



‘The privileges of governance and the political consequences of
disappointing sufficient citizens, therefore, require that governments be
more than disinterested facilitators of market exchanges. ... the limits of a
government’s responsibilities to its citizens are far more extensive than
that of delivery performance.”’

Concerns have been expressed about the maintenance of public service values and
ethics, as well as issues such as probity, privacy, security, equity and transparency. The
New Zealand Auditor-General recently observed that:

“There is a special relationship between the user of a public service and
the provider of that service — dependency, the force of law, and a lack of
choice are all factors that distinguish public from private services.’

These developments have given rise to a focus by many politicians, public servants and
academics on what constitutes ‘core’ public sector activities as opposed to ‘non-core’
ones. The Minister Assisting the Prime Minister for the Public Service has stated that
the Government’s objective:

‘has been to focus the APS on its core activities of policy development,
legislative implementation and the contracting and oversight of service
delivery’.?

That is, what are those functions which can, and should, only be performed and
delivered by Government. The Prime Minister has offered the following list of those
activities that he considers fall within this realm:

Defence, justice, a social security net, the monitoring of outcomes of, and
alternatives to, existing policies—all these will require public service
output. And there will also be a real need for high quality economic,
constitutional and other policy advice.™

Within such definitional bounds, just how small the core public sector can become
without jeopardising the public interest is still open to debate. If we talk in terms of the
outright limits on the extent of the public sector we should take note of the Prime
Minister’s observation that:

... no matter how radical anyone’s view is about the role of government in
the twenty-first century, | believe there will always be an irreducible
minimum of public service functions.*

The dichotomy between ‘core’ and ‘non-core’ Government activities is an issue that
will continue to receive considerable attention as the APS strives to maximise efficiency
and effectiveness of service delivery. Clearly, the size of the core is shrinking as
evidenced by outsourcing and privatising in areas which, hitherto, were considered
traditional public sector activities. Just how small the core can become is very much
open to debate. But even areas where the public sector has traditionally held a
monopoly, such as the provision of policy advice, are becoming increasingly open to
competition from the private sector. This action has literally meant the creation of a



market for public sector service delivery, such as employment services, resulting in
greater choice and more competition with adverse consequences, more recently, for the
sole public sector provider. The implications of the latter depend largely on why a
public sector provider is retained in a competitive environment. A broader question is
what is the sustainable critical mass necessary to retain a credible and effective public
sector as part of sound democratic governance in the longer term. Just how small the
core can become without jeopardising the public interest is, therefore, still open to
debate.

In the spirit of reform that flows from the core/non-core dichotomy, within the context
of seeking to maximise efficiency and effectiveness of the public sector, recent changes
to financial®?, public service and industrial legislation at the federal level illustrate how
significantly the APS management framework has changed in the last decade. These
changes have seen a shift from central agency control to a framework of devolved
authority with enhanced responsibility and accountability being demanded of public
sector agencies and statutory bodies. They are intended to allow the APS to better
manage and respond to new challenges brought about by the changing environment.
Taken together, the legislation, which is principles, rather than process, based, provides
opportunities for enhanced performance and accountability in the APS but can also
involve greater management risks, particularly in an environment of devolved authority.
It has also helped to heighten public service managers’ awareness of the need for good
corporate governance.

The legislative changes are also intended to provide managers with increased flexibility,
including the elimination of unnecessary bureaucratic processes, to better manage and
respond to new challenges brought about by the changing environment and improve the
performance of their organisations. The emphasis is now very much on personal
responsibility starting at the level of the Chief Executive Officer (CEQ)."® Greater
management flexibility and commensurate increases in personal accountability are the
hallmarks of the ongoing public sector reform movement.

One important aspect of Australia’s new public sector financial management legislation
is that it broadly reflects a basic distinction between core agencies of government and
non-core bodies controlled by government. The split reflects, inter alia, a general
acceptance that some activities should only be performed under the close and direct
control of the Executive Government, whereas others by their very nature require a
degree of independence from the Executive.

From my perspective, greater responsibility and flexibility in decision-making needs to
be matched by at least a commensurate focus on strengthening the associated
accountability arrangements to ensure that decisions are appropriately made and that
those people making decisions can be properly called to account should the question
arise. To provide such assurance, public sector entities need to have robust corporate
governance arrangements including sound financial management and other suitable
control structures in place, as well as meaningful performance information. These are
issues | will address in detail later.

Not surprisingly, the increased emphasis on personal responsibilities and
accountabilities has focussed attention on personal sign-offs to the CEO, and so on to
other organisation levels often as part of the normal hierarchical delegations for



particular areas of responsibility by particular individuals, including for financial
performance. But, | would like to point out, it is not the action of personal sign-off that
creates the assurance. It is what underlines (or what underpins) the sign-off that is
important, including endorsement of that framework and its acceptance by those who
rely on it. Instructions (such as Chief Executive Instructions), operational guidance and
user-friendly information systems are essential in this respect and part of good corporate
governance. Therefore the exercise of responsibility and associated sign-offs, in
relation to an organisation’s stakeholders, are seen as central to good corporate
governance with its agreed objectives, strategies and performance measures.

To date, there has not generally been clarity on the extent of a public sector employee’s,
officer’s, CEO’s, Chairman’s or board member’s accountability for implicit or explicit
action that can affect the citizen. However, the onset of reforms is increasingly raising
awareness of, say, legal accountabilities, just as in the private sector. But there is also
recognition of the innate complexities of public accountability with its multi-faceted
approach that have to be managed at all levels of an organisation.

In the United States, the push for greater accountability of public servants received a
sharp impetus in late 1997 when the Chairman of the Ways and Means Committee,
William Archer, put forward a proposal giving citizens the right to sue the Internal
Revenue Service (IRS). He declared that:

‘we will make it easier for taxpayers who are wrongly accused by the IRS
to recover their legal costs...’

and that too often
‘the defenseless and the weak become targets for the IRS audits.” **

Such a step is rather dramatic public recognition that not only are regulators and
individual public servants accountable in theory, but that damages caused by them
should be quantified and reclaimed in practice. It is certainly food for thought both in
terms of risk management and insurable risk. However, what it does reflect is a more
general concern for real accountability.

Devolution of authority has also increased the emphasis on the individual organisation
(whether this is a government agency, an authority or a corporation) with less central
control being provided by central agencies such as the Departments of the Treasury
and/or Finance and Administration (DOFA). This means that a variety of tasks with
traditional corporate governance attributes which were previously undertaken by central
agencies and particular specialist groups, are now the responsibility of individual
entities.

I should note here that the responsibilities of individual agencies are, in some instances,
not always entirely clear, not least because they may not have been determined or tested
until a specific matter arises. However, a recent matter that eventually went to the High
Court™, has highlighted the need for public sector agencies to take the widest possible
view of just what their overall responsibilities may be. That is, given the functions that
they are required to carry out, including under legislation, agencies must take care to be



comprehensive in their determination of what could be considered to be, in an
accounting sense, the ‘liabilities’ of the organisation.

The considerable diminution of central controls and direction has also undoubtedly
reinforced the need for good corporate governance in individual agencies and entities.
Corporate governance provides the vehicle to integrate conformance and performance
imperatives. Organisations are now responsible for their own oversight and need to
develop and implement appropriate accountability and performance structures to assist
them measure their achievement against strategic objectives. Any coordination of
activities or sharing of experiences are matters for individual agencies to arrange
between themselves.  Further reduced central oversight and coordination is
problematical as agencies recognise that some interrelationships, such as *shared
outcomes’, are indicative of the need for broader corporate governance arrangements
across agencies. Realistically, such arrangements would take some effort to accomplish
within a reform environment of devolved authority and “‘personal” accountability.

It is important to understand that the introduction of new approaches to delivering
public services does not obviate or limit the need for accountability simply because of
the market discipline induced by competition. To the contrary, in a more contestable
environment which is highlighted by less direct relationships and greater decision-
making flexibility, it is essential that we maintain and enhance our accountability,
improve our performance, and find new and better ways of delivering public services
while meeting ethical and professional standards. Increasingly, those ways are
dependent on private sector participation, as well as on information technology and
communication systems which bring their own control problems, in addition to
significant opportunities, to provide a more responsive and efficient public services.

People and continuity in the public sector

A major outcome from the reform process in the public sector has been the downsizing
of the APS. From the 30 June 1989 to 30 June 1999 total APS staff declined from
approximately 166,000 to just over 113,000 — a net decrease of about 53,000, or almost
32 percent. Nearly half of this decrease has resulted from reduced coverage of staff
employed under the Public Service Act.

This reduction in staff numbers has also been accompanied by changes in the
demographics of the APS workforce, mainly in terms of us getting older. The
proportion of staff aged 40 years and over increased from 36 percent in June 1989 to 54
percent in June 1999 while the under 40 group declined correspondingly. This means
that the ‘baby boomers’ with their valuable skills and experience are coming close to
retirement. There have also been corresponding declines in the number of temporary
staff employed in the APS as well as actual appointments. In addition, new staff in the
APS are faced with different employment options and career expectations from the
previous generation of public servants.

These changes have major implications for human resource and succession planning
which need to be managed by agencies. Agencies need to utilise the new flexibilities
that have been introduced in the industrial legislation to attract, hire, retain and reward
good performers. Such planning is essential if the public sector is to efficiently and
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effectively deliver products and services to the public. This is an important aspect of
business continuity which should not be overlooked.

Business continuity is at the core of effective corporate governance. When it comes to
the crunch, there is little point in establishing a best practice governance framework,
with all the associated discipline, if, at the end of the day, the business becomes
impaired for some foreseeable reason or, worse still, ceases to operate for any length of
time. In much of the public service this comes down to people and information and the
technology involved.

With this in mind, my Office has recently prepared a Business Continuity Management
Guide.® The Guide includes two major features: the first part deals with business
continuity management concepts in a risk management context; the second part
identifies the processes and procedures required to be undertaken to produce a business
continuity plan. (An accompanying Workbook provides a number of pro-forma
schedules, working papers and questionnaires to facilitate the business continuity
implementation process within agencies).

As | said when I launched the Guide in February this year:

The Guide ... recommends that the business continuity plan be developed in
conjunction with the risk management plan for the organisation. There are no
short cuts in this area and no substitutes for systematic risk identification,
assessment, prioritisation, treatment, monitoring and review, including systems
testing. As an aside, | was very pleased to see the prominence given in the Guide
to our most critical resource, our people and their interdependence with facilities,
telecommunications, information systems and business processes.*’

To cope with the changing APS environment, APS agencies will need to give issues
relating to human resources a high priority, including assessment of their staff
requirements through workforce planning and staff analysis. The Guide makes the
point that organisations, through a structured, systematic process, must attempt to
manage all significant business risks, pro-actively, including workforce planning, by
implementing appropriate preventative controls and other risk treatments. This is a
message | will be reiterating more than once in this presentation.

The impact of globalisation

Over the past three decades, globalisation, which can be defined as the rapid progress
towards creating a single world market, has changed the economic landscape of the
world. The movement towards a single market has been accompanied by dramatic
government reforms, with the view to improving the international competitiveness of
the private sector. Examples of the type of reforms are the deregulation of financial
sectors, floating of exchange rates, pursuit of free trade, and reform of tax systems.
Australia has been one of the countries to largely embrace these changes. The public
sector has also been subject to a range of reforms, as already indicated, partly to reduce
the costs to private business of government requirements.*

Throughout the move to globalisation, rapid advances in technology have been
revolutionising, among other things, the telecommunications sector thus dramatically
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increasing the speed of communication. As well, new and innovative networks have
been developed for the rapid transfer of all types of information. These changes have
made distances between, for example, buyers and sellers virtually irrelevant.
Consequently, the economies and activities of nations have become increasingly
interdependent. This is illustrated by figures provided by the World Bank which show
that from 1960 to 1997, world exports increased from about 12 to 24 percent of world
gross domestic product (GDP).*

Multinationals are an important part of the trend towards globalisation. In Australia,
multinational companies have been an important part of the economy over the past 50
years. They have invested heavily in capital and technology as well as providing
valuable experience, as shown by the mining and automobile sectors.® There is also the
associated increase in employment and wages (though there are exceptions) that
accompany these investments.? However, an editorial of The Economist pointed out
that:

the ten biggest industrial multinationals each has annual sales larger than
their [Australian] government’s tax revenue.*

The movement towards a single market, dominated by large multinational companies,
will pose significant regulatory issues for governments. On one hand, globalisation
creates new opportunities, wider markets for trade, greater capital flows, and improved
access to technology. However, it also has the potential to weaken the power of the
state to manage its domestic affairs, as it is much harder to control the flow of
information, money and goods. As a result, international trade, including the
effectiveness of regional and global trade arrangements in achieving their desired
outcomes, is growing in importance as a foreign policy issue.

The transition to a global economy has the potential to greatly increase trade and
commerce, particularly through the Internet. However there is the possibility at least
some proportion of this business will not be captured by tax authorities via, for
example, the Goods and Services Tax (GST) being implemented from 1 July 2000. The
apparent ease with which multinational companies can shift profits between entities in
different countries and structure their legal operations to take advantages of tax havens,
generally causes the most concern. This alone could have a significant effect on
government taxation revenue. There is also the possibility that governments may wish
to attract these types of companies, leading to a ‘race to the bottom’ in which
governments slash taxes and services to lure global business.”® Any such loss of
government revenue could be very significant for a government’s ability to fund
programs.

Without even taking into account the trend towards greater globalisation, tax
administrations face great difficulties in enforcing tax laws when dealing with
international, compared to domestic, transactions. The myriad of different taxation laws
can have a detrimental effect on tax assessments when attempting to obtain the
necessary documentation or information. This is because taxation laws may provide
different rights of access to necessary documentation. In tax havens, this potential
problem can be particularly pronounced, as it can be almost impossible to determine the
ownership of offshore entities or shareholders or beneficiaries where such exist. When
this is coupled with a jurisdiction’s bank and company laws to protect commercial
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secrecy, many tax administrations can find it difficult to pursue satisfactory
investigations.*

The move towards greater utilisation of the Internet also has the potential to pose a real
threat to government tax revenues. The reason why this could occur is that the World
Wide Web is an entirely new channel for moving goods and services from producers to
customers.” The Internet may make it hard to identify or locate the people who are
carrying out potentially taxable transactions. The ability of governments to collect
taxes is contingent upon knowing who is liable to pay the tax, or even being aware that
a taxable transaction has occurred. Identifying taxpayers may become increasingly
harder as ‘anonymous’ electronic money and robust encryption technology are
developed and utilised. Reports of the ATO Task Force on Electronic Commerce have
demonstrated that the issues surrounding the growth and regulation of Internet
commerce are significant.

In Australia, the Tax Commissioner has recognised that transfer pricing is a major issue
because of increasing globalisation and the emerging impact of the Internet. The
Commissioner has the power to adjust the taxable income of a taxpayer engaged in
international dealings on the basis of the consideration that might reasonably have been
expected to have passed between independent parties dealing at arm’s length. A major
program by the Australian Taxation Office (ATO) aims at improving the level of
taxpayer understanding and compliance in order to ensure Australia receives its fair
share of tax.?

Economic and financial interdependence are not the only global trends with
implications for Australia. Increased globalisation of information technology has the
potential to result in significant new security and privacy threats to Australia’s
information networks. Similarly, the spread of diseases around the world and the global
nature of environmental problems affect us and also call for a coordinated international
response. Thus, in the future, federal responses to problems will increasingly have to
consider international as well as national dimensions.?’

Technological innovation

The public sector is heavily dependent on information technology and
telecommunications to implement and deliver vital public services. Information
technology is now integral to nearly every aspect of government operations and
spending. For example, the use of Internet facilities has increased considerably across
the APS. Several agencies that currently use private or proprietary government
networks for electronic service delivery, are considering using the Internet as an
alternative. This brings challenges in relation to data access, security, privacy, storage
and retrieval. The recent development of the standard, e-permanence, by National
Archives is a useful initiative that will greatly assist in electronic record-keeping.

Not surprisingly, information technology is revolutionising the way the public sector
actually operates. It has enhanced productivity by providing new, more responsive and
efficient ways of delivering public services and providing information to citizens. As
organisations embrace modern networked communications, such as the World Wide
Web, they are creating the foundations for governance in the information age.
Consequently, in many areas, consideration has to be given to the extent that
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information technology is core business. This is evident where it is difficult to actually
separate the technology from the service being delivered.

Government service delivery through the Internet presents both significant opportunities
and challenges in the delivery of on-line services. Depending on the level of
sophistication of the application, the Internet allows government agencies to publish
information, interact with clients in the exchange of information, and/or transact
business electronically. For most agencies, the Internet has the potential to:

e improve public access to a wide range of government services, especially by people
who live in regional and remote areas;

e provide access to certain government services 24 hours a day, seven days a week;
e reduce the cost of delivery of some government services; and
e improve the quality of certain government services.

In 1997, the Australian Government outlined new measures designed to enhance
prospects of growth and strengthen Australian industries’ capacity by, among other
things, helping to ensure that business, the community and all tiers of government
maximised opportunities to add to and benefit from the global information age. These
measures included a plan to establish the Australian Federal Government as a leading-
edge user of technology, including establishing a Government Information Centre and
committing to all appropriate services being Internet-deliverable by 2001. Internet
services were to complement - not replace - existing written, telephone, fax and counter
services, and to greatly improve the quality, user-friendliness and consistency of those
services.

The connectivity and interdependence created through information technology also
creates vulnerabilities. Computer security risks associated with the widespread use of
information creates the potential for disruptions to government agencies and to the
private sector as evidenced again recently with the latest ‘virus’ attacks reputably
costing billions of dollars. Such issues also raise questions about adequate business
continuity arrangements. The risks involved also raise issues associated with the
privacy and confidentiality of records which are of considerable concern to the
Parliament.  Unless appropriately controlled computerised operations can offer
numerous opportunities for committing fraud, tampering with data or disrupting vital
operations.

As dependence on information technology grows and new high risk areas emerge,
public sector agencies need to adopt modern practices to correct underlying
management problems that impede effective system development and operations even
where these are outsourced. Robust corporate governance processes that are pervasive
throughout an organisation will both help to identify and deal with such problems.

The role of Auditors-General

14



No doubt you would expect me to say something about audit in this changing
environment.  While there are variations in the mandate, focus and operating
arrangements across countries, the fundamental role of Auditors-General or their
equivalents in democratic systems of government remains substantially the same. That
role is to provide the elected representatives of the community (the Parliament) with an
independent, apolitical and objective assessment of the way the government of the day
is administering their electoral mandate and using resources approved by democratic
processes, albeit in differing governance frameworks.

In my view, Auditors-General are an essential element in the accountability process by
providing that unique blend of independence, objectivity and professionalism to the
work they do. Indeed, the four national audit agencies making up the Public Audit
Forum in the United Kingdom believe that:

... there are three fundamental principles which underpin public audit:

e the independence of public sector auditors from the organisations
being audited;

e the wide scope of public audit that is covering the audit of financial
statements, legislatively (or legality), propriety (or probity) and value
for money; and

e the ability of public auditors to make the results of these audits
available to the public,c and to democratically elected
representatives.?

Corresponding with the public sector changes over time, the role of the Auditor-General
and the place of auditing in democratic government has also changed. In today’s
environment, my role includes providing independent assurance on the overall
performance and accountability of the public sector in delivering the government’s
programs and services and implementing effectively a wide range of public sector
reforms. And | cannot overstate the importance of the independence of the Auditor-
General in those respects. As the public and private sectors converge; as the
management environment becomes inherently riskier; and as concerns for public
accountability heighten; it is vital that Auditors-General have all the professional and
functional freedom required to fulfil, fearlessly and independently, the role demanded of
them.

I would argue that the role of Auditors-General is more important to effective,
accountable and democratic governance today than at any time in the past. | would also
suggest that, as we move into the future, and as the pace of change remains unabated,
this trend will not decline, rather it is likely to increase as the roles and responsibilities
of the public and private sectors converge and, perhaps, the differences between the two
become more apparent than real. As the British Prime Minister, Tony Blair, has
observed in relation to the current environment:

Distinctions between services delivered by the public and private sectors
are breaking down in many areas, opening the way to new ideas,

15



partnerships and opportunities for devising and delivering what the public
wants.?

and
People want effective government.®

The ANAO can contribute to such an outcome while providing the necessary assurance
of public sector achievements in this respect. As the Public Audit Forum in the United
Kingdom has observed:

‘Public audit plays an essential role in maintaining confidence in the
stewardship of public funds and in those to whom the responsibility of
stewardship is entrusted. Public auditors are, of course, themselves
accountable for their performance and are duty bound to undertake
their work in a professional, objective and cost-effective manner and
with due regard to the needs of the organisations they audit.”**

| referred earlier to the reduction in central control in the APS, within the changing
governance framework. From my Office’s perspective, reduced central oversight has
meant a broadening of our approach to auditing which once focussed largely on
compliance and conformance, to a more pro-active involvement with agencies and
entities with the goal of making real-time contributions to enhancing public
administration. In this regard we have moved from a traditional ‘gotcha’ mentality,
usually associated with auditors, to one where we seek to assist organisations to better
manage their functions (business), thereby improving their performance as well as
providing the necessary assurance to stakeholders. That is, we seek WIN-WIN
outcomes or results. For example, our better practice guides are designed to assist
organisations test their own systems and where applicable, improve their practice and
performance in line with recognised principles of better practice.

I would like to stress that we are not trying to supplant the role of central agencies or fill
a perceived gap as a business strategy. Indeed, on a number of our better practice
guides, we have worked positively with other interested central and line agencies.
Nevertheless, it needs to be recognised that, in a devolved authority environment and
with the vacation of the traditional monitoring review and oversighting roles by central
agencies, gaps have emerged in the information available to managers to help them to
make sound and informed decisions. Given our ‘across-the-Service’ perspective, we
are well placed to fill at least some of those gaps as part of our contribution to
improving public administration. | have recently released a Discussion Paper which
examines these and other issues in the context of ‘Developing an Effective Approach to
Public Auditing’.*
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I11.  CREATING A SOUND GOVERNANCE FRAMEWORK

Corporate governance is largely about organisational and management performance.
Simply put, corporate governance is about how an organisation is managed, its
corporate and other structures, its culture, its policies and the ways in which it deals
with its various stakeholders. It is concerned with structures and processes for
decision-making and with the controls and behaviour that support effective
accountability for performance outcomes/results. Key components of corporate
governance in both the private and public sectors are business planning, risk
management, performance monitoring and accountability. The framework requires
clear identification and articulation of responsibility and a real understanding and
appreciation of the various relationships between the organisation’s stakeholders and
those who are entrusted to manage resources and deliver required outcomes.

Corporate governance, including agency controls, is particularly important in relation to
the changing, increasingly privatised and internationalised public sector. Certainly, the
demand by citizens and other stakeholders for openness and transparency of all aspects
(not only financial status) of public sector agency governance exceeds that required of
private organisations. Accountability in the areas of community service obligations,
equity in service delivery and a high standard of ethics are particularly critical to public
sector agencies. Accordingly, one of the fundamental ways to ensure that we can meet
our performance and accountability requirements is through a robust corporate
governance framework.

Good corporate governance in both the public and private sectors requires clear
definitions of responsibility and a real understanding of relationships between the
organisation’s stakeholders and those entrusted to manage its resources and deliver its
outcomes. In a complex operating environment, such as is evident in the APS, these
requirements become that much more important for both accountability to, and
performance for, a range of stakeholders. Good corporate governance is based on a
clear code of ethical behaviour and integrity which is binding on management and staff
and communicated to stakeholders. Such a culture of integrity and disclosure
(accountability) is also essential for the establishment of sound risk management
approaches and the confidence it can give to stakeholders in both the organisation and
in what it does. Moreover, there is a mutually supportive relationship between
corporate governance, risk management and performance orientation. A robust
accountability approach which encourages better performance through sound risk
management is integral to any corporate governance framework.*

As well as the similarities, it is important to recognise the basic differences between the
administrative/management structures of private and public sector entities and between
their respective accountability frameworks. The political environment, with its focus on
checks and balances and value systems that emphasise issues of ethics and codes of
conduct, implies quite different corporate governance frameworks from those of a
commercially-oriented private sector. It is equally important to recognise that the
diversity of the public sector is also likely to result in different models of corporate
governance. That is, one size does not fit all, even though there will be common
elements of any such models.
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The issues of openness and transparency have to be accepted as essential elements of
public sector accountability. The public sector has to act both in the public interest and,
in common with the private sector, avoid conflicts of interest. These will be particular
challenges for agency managers in establishing credible corporate governance
frameworks within public sector agencies that are increasingly being asked to act in a
more private-sector manner. However, as with the latter sector, greater emphasis has to
be placed on performance rather than mainly on conformance (accountability), although
the question is again one of balance according to the circumstances of the agency.

The values, standards and practices which underpin corporate governance in public
sector agencies flow from peak public service values, obligations and standards, which
in turn are derived from legislation, policy and accepted public service conventions. In
Australia, the new public service values are a key element in the Government’s public
sector reform program and have been included in the new Public Service Regulations.
The following are some of the values that agency heads are required to uphold and
promote within their organisations:

e the APS is apolitical, performing its functions in an impartial and professional
manner;

e the APS has the highest ethical standards;

e the APS is accountable for its actions, within the framework of Ministerial
responsibility, to the Government, the Parliament and the Australian public;

e the APS delivers services fairly, effectively, impartially and courteously to the
Australian public; and

e the APS focuses on achieving results and managing performance.

Regulations require agency heads to embed these values within the culture of their
agencies. The Public Service Commissioner has to report annually under the Public
Service Act 1999 on how successfully this had been achieved. My own agency, to take
one example, has as its key values independence, objectivity, professionalism, and
knowledge and understanding of the public sector environment. These values are
guided by the ANAO Code of Conduct which has been developed within the framework
of the new APS values and the APS Code of Conduct, together with the Codes of Ethics
promulgated by the professional accounting bodies.

Corporate governance as a tool for maximising organisational performance

It has been increasingly recognised in both the private and public sectors that
appropriate corporate governance arrangements are a key element in corporate success.
They form the basis of a robust, credible and responsive framework necessary to deliver
the required accountability and bottom line performance consistent with the
organisation’s objectives.**

According to the findings of a survey conducted of over 100 major US investors good
governance practice makes a difference that investors are prepared to pay for. Results
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indicated that US investors would be prepared to pay an eleven (11) to sixteen (16)
percent premium for shares in a company that was well governed.*® These findings
would appear to imply that, unless particular corporate governance practices promote
improved performance and the achievement of the objectives of an organisation, they
are not worth pursuing. The amount that should be paid for corporate governance will
depend on the additional “value’ that it creates.

An indication of value comes again from a United States example where the Californian
Public Employee’s Retirement System (CalPERS) undertook corporate governance
efforts targeted at underperformers in their investment portfolio. A study of the
improvements in returns from these efforts showed that sixty-two companies added
$US150 million annually to their performance at a cost to CalPERS to run the program
of less than $US500,000 per annum. The following observation was made by a Senior
Board Member:

‘Good governance is now something that is being institutionalised and
valued.”*®

Airservices Australia, in its recent submission to the JCPAA inquiry into corporate
governance and accountability arrangements for GBEs, summed up the essence of a
performance based corporate governance approach as requiring:

‘... the Board to focus on both performance and conformance issues and
to have in place a mechanism for assessing its own effectiveness as a
Board and for assessing the contribution of individual directors. The
Board’s focus shifts to a more strategic role, with more involvement in
strategic planning and performance monitoring and less on day-to-day
tactical issues.”®’

A key message of the Government’s reform agenda, as noted in my opening remarks, is
that it is no longer considered appropriate for the APS to have a monopoly even in
traditional service delivery areas such as policy advice and in the determination of
welfare entitlements. It must now prove that it can deliver government services as
efficiently and effectively as the private or non-profit sectors. This is reflected in the
increasing emphasis being placed on the contestability of services; the outsourcing of
functions which can be undertaken more efficiently by the private sector; and ensuring
an orientation more towards outcomes, rather than processes, and to continuous
improvement, to achieve required performance/results.

I think most would agree that, in the past, the tendency in the public sector has been to
primarily focus on ensuring conformance with legal and procedural (including
budgetary and financial) requirements, with attention to program outcomes and
improved performance being a secondary consideration. Consequently, there have been
reasonable administrative control processes put in place for government policies and
procedures over many years. In particular, as public servants, we have been particularly
concerned to ensure that we have met the requirements of relevant legislation. And
there has been a marked emphasis on fraud control and probity concerns.

On the other hand, we have not been as effective in constructing robust control
structures aimed at assuring that we achieve defined outputs and outcomes, nor in
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providing efficient client-oriented services. Attention is now being given to addressing
government programs/services directly to public sector clients, as citizens, and not the
other way round. This focus is being reinforced by the requirement for Public Service
Charters which should clearly signal to all concerned just what various client groups
can expect of an agency and its staff. While the program management and budgeting
framework has required us to address such issues over the last decade or so, it is likely
that the move to accrual-based budgeting for outputs and outcomes will be the catalyst
that ensures we have the necessary information links in place. And that is also how we
will be judged at the end of the day.

The changed budgeting arrangements are going to put further pressure on managers to
define more clearly measurable, or at least assessable, performance outputs and
outcomes. This will require greater attention to costing and pricing methodologies
including the rediscovery, for many of us, of management and cost accounting.
Importantly, it will mean that managers generally at all levels will have to become at
least familiar with such concepts, methods and techniques. As has already occurred,
there will be a greater focus on financial reporting on an accrual basis and the links
with the costing structures both for internal and external information. The challenge is
more for managers than accountants in coming to grips with this environment.
Nevertheless, the latter have an important training and facilitating role to help the
former do so.

As the APS continues to move to a more private sector orientation we are increasingly
seeing a growing adoption or adaptation of private sector approaches, methods and
techniques in public service delivery. Consequently, there is an issue of trade-offs
between the nature and level of accountability and private sector cost efficiency,
particularly in the delivery of public services and in the accountability regime itself. A
sound corporate governance framework, with its focus on control and monitoring
mechanisms that are put in place by an organisation, can assist in enhancing
stakeholders’ value of, and confidence in, the performance, credibility, viability and
future prospects of that organisation in a rapidly transforming public sector.

Principles and practice of good corporate governance

Attention to the principles of corporate governance requires those involved:
e to identify and articulate their responsibilities and their relationships;

e to consider who is responsible for what, to whom, and by when; and

e to acknowledge the relationship that exists between stakeholders and those who are
entrusted to manage resources and deliver outcomes.

A sound corporate governance framework can also provide a way forward to those,
whether in the public or private sectors, who find themselves in somewhat different
relationships than either have experienced before.

In the last decade, APS agencies have put in place many of the elements of good
corporate governance. These include corporate objectives and strategies; corporate
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business planning; audit committees; control structures, including risk management;
agency values and codes of ethics; identification of stakeholders; performance
information and standards; evaluation and review; and a focus on client service to
name just a few. However, too often these elements are not linked or interrelated in
such a way that people in the organisation can understand both their overall purpose and
the various ways the various elements need to be coordinated in order to achieve better
performance. This is also necessary to ensure that a mutually supportive framework is
produced that identifies outcomes for identified stakeholders.

Therefore, the real challenge is not to define the elements of effective corporate
governance but to ensure that all the elements of good corporate governance are
effectively integrated into a coherent corporate approach by individual organisations
and are well understood and applied throughout those organisations. As Trevor Sykes
of the Australian Financial Review stated in an interview with the Chartered Institute of
Company Secretaries in Australia:

‘Expressing the sentiments of corporate governance is dead easy ... What
is going to be harder is making it work, putting flesh on the bones’.®

If implemented effectively, corporate governance frameworks should provide the
integrated strategic management framework necessary to achieve the output and
outcome performance required to fulfil organisational goals and objectives. Corporate
governance also assists agencies discharge their accountability obligations.

Effective public sector governance requires leadership from the Board (where
applicable), the CEO and executive management of organisations and a strong
commitment to quality control and client service throughout the agency. Public sector
executives leading by example is perhaps the most effective way to encourage
accountability and improve performance.

Concern has been expressed that there has been more emphasis on the form rather than
the substance of good corporate governance. | want to stress that effective corporate
governance is more than just putting in place structures, such as committees and
reporting mechanisms, to achieve desired results. Such structures are only a means for
developing a more credible corporate governance framework and are not ends in
themselves.

However, there are positive examples where both form and substance are being
achieved contributing to greater understanding and commitment at all levels of the
organisation. The work that the ANAO has done with APS agencies has highlighted
clearly the contribution that good corporate governance can make to an organisation’s
performance and to the confidence of stakeholders. For example, from the ANAO’s
observation, the ATO’s governance framework has facilitated:

e achievement of corporate objectives;

e identification and management of risk (including determination of priorities);

e promotion of high ethical standards; and
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o clarity of various management roles and accountabilities.

This example demonstrates that effective governance of agencies can provide a more
robust, pluralistic and adaptable decision-making framework for agencies. The
challenge for public sector CEOs is not simply to ensure that all the elements of
corporate governance are effectively in place but that its purposes are fully understood
and integrated as a coherent and comprehensive organisational strategy focussed on
being accountable for its conduct and results. Corporate governance is largely about
leadership which is also not confined to the top of the organisation.

Defining individual roles and responsibilities

One of the most important components of robust accountability is to ensure that there is
a clear understanding and appreciation of the roles and responsibilities of the relevant
participants in the governance framework. Furthermore, the absence of clearly
designated roles weakens accountability and threatens the achievement of
organisational objectives.

Any discussion of corporate governance within the private sector and, indeed, for public
authorities and companies as well, usually begins with a discussion of the role of the
Board of Directors, who have a central role in corporate governance. This was clearly
indicated as follows by Sir Ronald Hampel’s Committee on Corporate Governance
(relating again to the UK) which has been extensively quoted in governance papers and
discussions:

It is the Board’s responsibility to ensure good governance and to
account to shareholders for their record in this regard.*

In the private sector, there is a clearly defined relationship structure between the main
parties. That is, the generic private sector governing structure consists of a board of
directors, including the chairperson of the board, and a CEO responsible for the ongoing
management of the agency.* However, this model is not readily transferable to the
public sector, even with Government Business Enterprises (GBEs), because of the
different roles and relationships between the responsible Minister(s), the Chief
Executive Officer (CEQO) and (possibly) the Board. As well, Australian citizens
(stakeholders) have no choice as to their investment.

It is important to recognise the distinction between agencies that are governed by the
CEO, possibly with the assistance of a board of management in an advisory capacity,
and those organisations that have a governing board to which the CEO should
preferably be accountable, such as Commonwealth authorities and companies. The
latter categories of agency, of course, have more in common with the private sector.
They also have added complexities as a result of the additional party (the governing
board) in the accountability chain. Organisations will need to tailor their governance
practices to take account of such differences.

I should mention here another apparent difference between the public and private

sectors which is reflected in a public sector organisation’s relationship to its
stakeholders. Private sector approaches tend to focus primarily on shareholders, while
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recognising other stakeholders such as employees, customers, suppliers, creditors and
the community. This can be illustrated by the US Business Roundtable’s view that:

... the paramount duty of management and of boards of directors is to
the corporation’s stockholders; the interests of other stakeholders are
relevant as a derivative [my underlining] of the duty to stockholders.*

Richard Humphry, Managing Director and CEO of the Australian Stock Exchange,
expressed a similar view last year.* In his view, a private sector board would be
abrogating its fundamental responsibility to its shareholders if it responded to issues in a
manner that went beyond the traditional internal focus on shareholders.

While | agree that a board’s primary responsibility should be to its shareholders, |
would suggest that concepts of greater social and community responsibility are
increasingly being embraced by the private sector, as a matter of course. Boards are
beginning to recognise that being seen as ‘good corporate citizens’ is integral to the
long-term viability of an organisation and, therefore, in the interests of shareholders.
The shake-up of the AMP Board in April 2000, precipitated perhaps by
shareholder/investor criticism about the company’s business performance and share
price, seems to me to involve the corporate governance context in which that
organisation was involved. It could be seen as an example of an organisation
responding to public concern in order to regain an appropriate level of community and
shareholder confidence in both the business and ethical nature of the company’s
activities.

In the public sector, although we can identify citizens in a similar role to shareholders,
in practical terms boards, CEOs and management have to be very aware of their
responsibilities to the government (as owners or custodians, and regulators), to the
Parliament (as representatives of citizens, and legislators) and to citizens (as ultimate
owners as well as in their particular roles as clients).

The ANAO discussion paper entitled Corporate Governance in Commonwealth
Authorities and Companies® suggests, inter alia, that there may be opportunities to
formalise relationships between the Board, the CEO, including management, and
responsible Minister(s), perhaps through the development of a Board Charter.
Alternatively, a written agreement or memorandum of understanding could be prepared
outlining roles and responsibilities as is done, say, in New Zealand. Consideration also
needs to be given to adequate training both of the Board Members and management to
ensure that there is full understanding of the requirements and obligations, legal and
otherwise. A case in point is the new ‘Business Judgement Rule” under Sections 180(1)
and (2) of the Corporate Law Economic Reform Program (CLERP) Act 1999. This is a
discrete area of liability and:

‘... the introduction of the business judgement rule does not affect
directors’ liability under other areas of the Corporations Law (eg,
insolvent trading, personal director and officer liability under the trade
practices, environmental and occupational health and safety regimes).”**

In Commonwealth authorities and companies, even though the Board is responsible for
directing and controlling the organisation on behalf of the stakeholders and is ultimately
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accountable for its own performance as well as that of the organisation, it is important
to note that maximising performance within an organisation requires an effective
‘partnership’ between the Board and management in guiding organisation strategy and
performance. Similarly, CEOs of government departments and agencies will need to
ensure effective partnerships with senior management if they are to effectively govern
their organisations.

Thus, the threshold requirement of sound governance must be agreement between the
key parties, whether this is the board and management (including the CEO) or the CEO
and management, on the broader corporate objectives. These parties should jointly
develop the corporate objectives which the CEO is responsible for achieving.

The question of corporate governance in the public sector has been taken up more
recently during an inquiry conducted by the Commonwealth Parliamentary Joint
Committee on Public Accounts (JCPAA). As | mentioned earlier, the Commonwealth
introduced revised financial legislation for public sector entities, with effect from 1
January 1998. The new Commonwealth Authorities and Companies Act 1997 (the CAC
Act) introduced new governance arrangements for GBES, providing a framework for the
accountability of GBEs and setting out key responsibilities for both boards and
Ministers. The broad objective of the Joint Committee of Public Accounts and Audit
(JCPAA) inquiry was to assess the appropriateness and effectiveness of these
arrangements, given that as GBEs are publicly controlled entities, the Parliament has a
continuing interest in their governance, performance and accountability.

The JCPAA'’s report® has, in my view, added much to the consideration of appropriate
accountability and corporate governance arrangements for the public sector, in this case
GBEs.” Among other things, the JCPAA examined the appropriateness of the CAC Act
and, in particular, its continued application to GBEs. It recorded the view that:

. Where public moneys are involved, there is a need for additional
accountability to Ministers and Parliament ...

and concluded that

the Committee does not support removing GBEs from their
responsibilities under the CAC Act.”

I must say that this conclusion supports my own view that present governance
arrangements provide a robust and flexible framework for the management and
accountability of GBEs. This is not to say that further improvements are not possible,
both for GBEs and for other elements of the public sector such as departments and
statutory authorities. | cover some such possibilities elsewhere in this presentation.
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Managing risk as part of an integrated corporate governance framework

Corporate governance provides the integrated strategic management framework
necessary to achieve the outputs and outcomes required to fulfil organisational goals
and objectives. | have already shown that clearly defined roles and responsibilities are
essential if we are to be realistically held accountable for our performance. Control
structures, incorporating sound risk management, are also a particularly relevant
element of an effective governance framework because of their importance in
promoting effective performance and ensuring accountability obligations are
appropriately discharged.

An effective corporate governance framework assists an organisation to identify and
manage risks in a more systematic and effective manner. A corporate governance
framework, incorporating sound values, cost structures and risk management processes
can provide a solid foundation on which we can build a cost effective, transparent and
accountable public sector. As one expert opinion puts it:

‘Corporate governance is the organisation’s strategic response to risk.’*®

The devolution of authority and accountability to agency heads, from various public
sector reforms over the last fifteen years and particularly the recent changes to financial
and industrial legislation, together with contracting out and contestability, has
significantly increased the risk profile of agencies as | pointed out earlier.

The public sector must manage the risks inherent in this new ‘market oriented’
environment if it is to achieve the levels of performance required and satisfy whatever
accountability requirements have been determined. More than ever, this situation will
require a formal, systematic approach to identifying, managing and monitoring risk.
The intuitive, and often reactive, approach to managing risk that has characterised
public sector management in the past will not be sufficient. We all know that reacting
‘after the horse has bolted’ is often quite costly and damaging to the credibility of
agencies and Ministers. A more strategic approach is required to stay contestable in
such an environment. This is a significant management challenge.

The growing recognition and acceptance of risk management as a central element of
good corporate governance and as a legitimate management tool to assist in strategic
and operational planning has many potential benefits in the context of the changing
public sector operating environment. Such an approach encourages a more outward
looking examination of the role of the organisation, thereby increasing customer/client
focus, including a greater emphasis on outcomes, as well as concentrating on resource
priorities and performance assessment as part of management decision-making. The
risk management framework is also a useful means for management to be assured of
this approach, including being able to defend their decision-making publicly.

In the past, risk has often been related to the possible loss of assets or the emergence of
a liability. As a result, risk management has focused on matters that can be covered as
insurable losses. However the more contemporary definition of risk is far broader,
reflecting the increasing complexity of our corporate and economic environment and

25



incorporating corporate governance, operational and strategic objectives.  Risk
management can more properly be defined as:

"... the term applied to a logical and systematic method of identifying,
analysing, assessing, treating, monitoring and communicating risks
associated with any activity, function or process in a way that will enable
organisations to minimise losses and maximise opportunities.”*®

My view of risk management is that it is an essential element of corporate governance
underlying many of the reforms that are currently taking place in the public sector. It is
not a separate activity within management but an integral part of good management
process, particularly as an adjunct to the control environment, when we have limited
resources and competing priorities. Against the background of the increasing use of a
range of different service delivery arrangements; greater involvement of the private
sector in the provision of public services; and with a more contestable/competitive
market-oriented imperative risk management can only become more critical.

The effective implementation of risk management practices is a major challenge for
public sector managers, particularly as the culture under which they have operated has
traditionally been risk averse. As | have commented elsewhere:

Parliament itself, and its Committees, are still coming to grips with the
implications of managing risks instead of minimising them, almost without
regard to the costs involved.*

An important principle underpinning an effective risk management framework is the
transparency of decision-making processes. Transparency is achieved by ensuring that
the decision-making process and the reasons for decisions made are adequately
documented and communicated to stakeholders. | note that one of the most significant
recent additions to the risk management standard (AS/NZS 4360:1999) is the
requirement to identify stakeholders and communicate and consult with them regarding
their perceptions of risk at each stage of the risk management process. The results of
such communication should, of course, feed into any decision-making process. It is
important to understand that risk and risk-taking are relative concepts. Therefore
perceptions are vital because differences can arise simply from different understandings
of what constitutes risk.”

From an ANAO perspective, documentation of key risk management principles and
management decisions is an essential element of the public sector accountability
framework. As the ANAO is a central element of this framework, we have a particular
need to understand the reasons behind agency decisions. As well, documenting and
communicating key processes and decisions:

e improves the transparency and consistency of decisions made by the agency over
time;

e throughout their organisation contribute to the cost-effective achievement of
stated outcomes;

e promotes a shared ownership of decisions throughout the agency; and
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e places the agency in a considerably stronger position to defend to the Parliament
and clients any decisions made.

Risk management is primarily the responsibility of the CEO and/or board. Effective
governance arrangements require directors to identify business risks, as well as
potential opportunities, and ensure the establishment, by management, of appropriate
processes and practices to manage all risks associated with the organisation’s
operations.”®> As Robert Knapp, National Manager of Comcover has observed that,
while insurance products of his organisation are designed to reduce the exposure of the
Commonwealth to insurable risks:

‘The availability of this insurance does not remove the onus on agency
management to properly manage risks.”*?

He went on to say it has been estimated that uninsurable costs can represent between
three and six times the insurable cost.

To be effective, the risk management process needs to be rigorous and systematic.>* If
organisations do not take a comprehensive approach to risk management then directors
and managers may not adequately identify or analyse risks. Compounding the problem,
inappropriate treatment regimes may be designed which do not appropriately mitigate
the actual risks confronting their organisations and programs. Recent ANAO audits
have highlighted the need for:

e astrategic direction in setting the risk management focus and practices;
e transparency in the process; and
e effective management information systems.

Management of risk in the public sector involves making decisions that accord with
statutory requirements and are consistent with public service values and ethics. This
means that more, rather than less, attention should be devoted to ensuring that the best
decision is made. This will require placing emphasis on making the ‘right rather than
quick decisions’. That said, with the increased convergence between the public and
private sectors, there will be a need to consider a private sector point of view where the
focus on cost, quality and financial performance is an important aspect of competing
effectively.

The key message from the above discussion is that CEOs and/or board should aim to
ensure that decisions made using risk management are not based on ‘risky” management
practices. We need to be conscious that mistakes will be made and look to ensure that
management learns from such mistakes and implements effective processes to minimise
the impact of errors in the future as well as reducing the likelihood of their recurrence.
The following observation is apt given the more contestable environment in which the
public sector is operating:
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‘Experimentation and innovation need to be encouraged and supported.
It is important to accept that there can be no experimentation without
risk. Ministers and senior officials must accept some of the uncertainty
implicit in giving up a degree of control. Not every experiment will be
a success. Some honest mistakes will be made. This needs to be
understood and accepted. Our commitment should be to learn from

these situations’.>®

While such a view is encouraging for the public sector, concerns remain, and have
been expressed across Australian jurisdictions, that contracting has developed so
quickly that it outstrips the capacity of government to monitor what is happening
and so learn from mistakes.*

There is no doubt that the more ‘market-oriented’ environment being created is
inherently more risky from both performance and accountability viewpoints. To
good managers, it is an opportunity to perform better, particularly when the focus is
more on outcomes and results and less on administrative processes and the
inevitable frustration that comes from a narrow pre-occupation with the latter.
Having said that, it is important for us all to remember that the Public Service is just
as accountable to the Parliament for the processes it uses as for the outcomes it
produces. That is inevitable and proper. In my experience, however, some
agencies, faced with the prospect of adverse comment in an audit report about the
transparency and accountability of their risk management or other processes, have
argued that the report should place greater emphasis on the outputs and/or outcomes
achieved by the agency.

This brings me to another element of corporate governance that I wish to address -
agency controls. In an environment that promulgates the notions of contestability,
outsourcing and greater efficiency, the way that agencies implement their corporate
governance framework, and particularly how they conduct their risk management,
including the control of those risks, will be critical in determining how well the
public sector can continue to meet its accountability obligations as well as its
performance measures. The private sector needs to do the same to remain viable.

Control structures to manage risk

Complementary to a sound risk management approach is a robust system of
administrative control. Control structures are particularly relevant elements of an
effective governance framework because of their importance in promoting effective
performance and in ensuring accountability obligations are appropriately discharged.
Late in 1997, the ANAO released a publication entitled 'Control Structures in the
Commonwealth Public Sector - Controlling Performance and Outcomes : A Better
Practice Guide to Effective Control’.>” Control was broadly defined as ‘a process
effected by the governing body of an agency, senior management and other employees,
designed to provide reasonable assurance that risks are managed to ensure the
achievement of the agency's objectives.” The emphasis should be on a more systematic

approach to decision-making to manage, rather than avoid, risk.

The Internal Control Working Party (the Turnbull Committee), and its 1999 report
Internal Control—Guidance for Directors on the Combined Code has, in my view,
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provided an effective lead towards the introduction of internal control arrangements for
the private sector—and, by extension, for commercial elements of the public sector.
The Committee’s report provides guidance to assist United Kingdom (UK) listed
companies implement the requirements in the revised Combined Code of the Committee
on Corporate Governance, as the Code applies to internal control. The importance of
this report, as with the 1992 Cadbury Report®, is that ‘an Australian equivalent of the

Turnbull Rules will arrive here soon’.®

Interestingly, while the Cadbury Report dealt with financial risks only:

‘The Turnbull Rules now require companies’ boards to ensure that
processes are in place to manage not just financial, but all [my

underlining] the organisation’s risks”.**

In effect the Turnbull Committee has sought to reflect some of the best practices
available in designing and operating systems of control, and in incorporating a risk-
based approach to corporate governance arrangements. | note in particular, and support,
the Committee’s comprehensive statement that:

An internal control system encompasses the policies, processes, tasks,
behaviours and other aspects of a company that, taken together:

o facilitate its effective and efficient operation by enabling it to respond
appropriately to significant business, operational, financial,
compliance and other risks to achieving the company’s objectives.
This includes the safeguarding of assets from inappropriate use or
from loss and fraud, and ensuring that liabilities are identified and
managed;

e help ensure the quality of internal and external reporting. This
requires the maintenance of proper records and processes that
generate a flow of timely, relevant and reliable information from
within and outside the organisation; and

e help ensure compliance with applicable laws and regulations, and
also with internal policies with respect to the conduct of business.®

In the case of the UK, the task then remains to implement revised arrangements that
satisfy the new Code, using the guidance provided by the Turnbull Committee. | note
that, while the Code is not mandatory, the Listing Rules of the London Stock Exchange
require listed companies to state whether they have complied with the provisions, and to
describe how they have applied the principles, of the Code. Given the best practice
nature of the Code and of the Turnbull Committee’s report itself, I would suggest, as
one source of implementation advice provided for UK private companies puts it, that:

Non-compliance with the Turnbull guidelines, given their wide support,
is likely to be viewed unfavourably by the market.®®

In the Australian public sector situation, | consider that we can learn from, and apply
where applicable, the principles enunciated for private sector arrangements by key
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authorities such as the Turnbull Committee. It is axiomatic that effective control
structures within a corporate governance framework are a vital part of providing
assurance to clients and the Parliament that an agency is operating in the public interest,
and that it has established clear lines of responsibility and accountability for its
performance. This is reinforced by the interrelationship of risk management strategies
with the various elements of the control culture. In contrast, weak internal controls
provide an environment which increases the risk of fraud.®*

One area where agencies need to ensure robust processes relates to their fraud control
systems. Notwithstanding the focus on outcomes and outputs it is important that
agencies have in place appropriate frameworks to protect public funds from loss and
fraudulent misappropriation. Against this background, my Office has undertaken work
on a series of fraud control audits in selected agencies as well as a survey of some 150
agencies to provide assurance to Parliament on the preparedness of agencies to prevent
and/or deal with fraud effectively.

This work is highlighting the importance of integrating fraud risk management within
the organisations corporate governance framework. In particular, agencies should be
reviewing their approach to dealing with fraud because of the changing nature of the
risk of loss of public funds resulting from, among other things, new service delivery
methods such as outsourcing and electronic service delivery and the growing use of the
Internet. In many instances it may no longer be appropriate to rely solely on
established systems to prevent and detect fraud in the current public sector
environment.

The management challenge is to put in place an appropriate corporate governance
framework (embracing, of course, the various fraud control strategies and measures) to
manage the risk as effectively as possible — to reduce its incidence and/or mitigate its
effect.  On this point, |1 note that the revised Fraud Control Policy of the
Commonwealth encourages agencies to take an holistic approach to managing the risks
they face in line with modern corporate governance principles. That is, the revised
Policy enables agencies to manage fraud alongside the other risks faced by the agency.

The notion of a control environment has to start from the top of an agency. To be
effective it requires clear leadership and commitment. This imperative is reinforced by
the interrelationship of risk management strategies with the various elements of the
control culture. The adoption of a sound and robust control environment at the top of
an agency will strongly influence the design and operation of control processes and
procedures to mitigate risks and achieve the agency’s objectives. The clear intent and
message to staff should be that such processes and procedures should be designed to
facilitate rather than to inhibit performance. This approach should be promoted as good
management. In short, the control environment is a reflection of management’s attitude
and commitment to ensuring well controlled business operations that can demonstrate
accountability for performance.

It is useful to point out here that audit committees provide a complementary vehicle for
implementing relevant control systems incorporating sound risk management plans.
This view is shared by the private sector where corporate representatives have agreed
that effective audit committees and risk management plans are an indication of best
practice and markedly improve company performance, including decision making. The
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internal auditing function of an organisation plays an important role in this respect by
examining and reporting on control structures and risk exposures and the agency’s risk
management efforts to the agency governance team.

An effective audit committee can improve communication and coordination between
management and internal and well as external audit, and strengthen internal control
frameworks and structures to assist CEOs and boards meet their statutory and fiduciary
duties. The Committee’s strength is its demonstrated independence and power to seek
explanations and information, as well as its understanding of the various accountability
relationships and their impact, particularly on financial performance.

The CEO or the board of an organisation, together with senior management, are
responsible for devising and maintaining the control structure. In carrying out this
responsibility management should review the adequacy of internal controls on a regular
basis to ensure that all key controls are operating effectively and are appropriate for
achieving corporate goals and objectives. The entity’s executive board, audit
committee and internal audit are fundamental to this exercise. Management’s attitude
towards risk and enforcement of control procedures strongly influences the control
environment.

I cannot overstress the importance of the need to integrate the agency’s approach to
control with its overall risk management approach in order to determine and prioritise
the agency functions and activities that need to be controlled. Both require similar
disciplines and an emphasis on a systematic approach involving identification, analysis,
assessment and monitoring of risks. Control activities to mitigate risk need to be
designed and implemented and relevant information regularly collected and
communicated through the organisation. Management also needs to establish ongoing
monitoring of performance to ensure that objectives are being achieved and that control
activities are operating effectively.®

The key to developing an effective control framework lies in achieving the right
balance so that the control environment is not unnecessarily restrictive nor encourages
risk averse behaviour and indeed can promote sound risk management and the
systematic approach that goes with it. It must be kept in mind though that controls
provide reasonable assurance, not absolute assurance that organisational objectives are
being achieved. Control is a process, a means to an end, and not an end in itself. It
impacts on the whole agency, it is the responsibility of everyone in the agency and is
effected by staff at all levels.

The control structure will provide a linkage between the agency’s strategic objectives
and the functions and tasks undertaken to achieve those objectives. A good governance
model will include a control and reporting regime which is geared to the achievement
of the organisation’s objectives and which adds value by focusing control efforts on the
‘big picture’. Public sector organisations will need to concentrate on the potential of an
effective control framework to enhance their operations in the context of the more
contestable environment that is being created as part of government reform policy.

Performance assessment
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Under the current public sector reforms, the public sector is subject to increased levels
of scrutiny of its performance and effectiveness. The focus is now very much on
achievement of outcomes as well as outputs. A culture of ongoing performance
assessment is therefore important to maintain Parliamentary and public confidence in
the public sector.®® The establishment of a performance culture supported by clear lines
of accountability is an essential part of the government's approach to reform in the APS.
Such a culture will provide the discipline and integrity required to undertake credible
benchmarking, market-testing and pricing reviews for agency and entity outputs in the
budget context as part of resource and performance assessment.

Performance information is a critical tool in the overall management of programs,
organisations and work units. It is important not as an end in itself, but in the part it
plays in managing effectively and has an expanded role in the new ways of delivering
public services as a means of protecting Commonwealth and public interests. It is
therefore a key component of good corporate governance. Performance information fits
within the wider management framework that includes objectives, strategies for
achieving objectives and mechanisms for collecting and using such information. The
latter is essential for assessing the impact of identified risks as well as to assist
management to take timely action to deal pro-actively with identified risk whether by
turning it to advantage or implementing credible preventative measures. In a recent
report the Western Australian Auditor-General noted that:

‘In a rapidly changing environment, public sector managers will face
challenges of simultaneously complying with policies designed to achieve
fairness and value for money and providing effective performance.” '

One initiative that has been introduced for Government Business Enterprises (GBES) to
strengthen the management framework and parliamentary oversight in terms of
performance is the requirement for GBEs to prepare and table in Parliament, annually,
Statements of Corporate Intent (SCIs). SCls are brief, high level, forward looking
documents, expressed in terms or outputs or outcomes. They normally contain a
statement of accountability (including reporting obligations), business descriptions,
objectives and broad expectations of financial and non-financial performance. They do
not, however, contain commercial-in-confidence information. SCIs are intended to
provide greater clarity for Parliament, the responsible Minister(s), the board and
management as to the framework within which a GBE is to operate, and about its
operating activities. As such, SCIs complement the usual ex-post performance
information provided in say, annual reports.®® Similar statements have been included,
or could be considered for inclusion, in other agency and entity reports for similar
reasons.

Having developed the mechanisms to allow the assessment of performance, it is
important that we use our performance information for ongoing monitoring as well as
for “point in time’ assessment and reporting. Ongoing monitoring at different levels in
the organisation assists to ensure that our program is on the right track and that we are
using our resources in such a way so as to maximise outputs and related outcomes.
Such checks also provide assurance to top management as well as allowing them to
take timely, strategic action if performance is not satisfactory.
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In reporting on outputs and outcomes, say to the CEO/Board or to the Parliament,
performance reports should be balanced and candid accounts of both successes and
shortcomings. They should have sufficient information to allow the Board or the
Parliament (and even the public) to make informed judgements on how well an
organisation is achieving its objectives. Reports should include information on
performance trends and comparisons over time rather than just a snapshot at a point in
time which may be misleading.

I see the move towards both accrual budgeting and reporting as an important element in
assisting departments and agencies to develop useful performance information systems.
It will help agencies to become more outcome-focussed in reporting, providing
improved information to both agency management and the Parliament and encouraging
an effective Corporate Governance framework.®® As well, it should assist agency
management to judge between alternative advice delivery modes. This heralds the need
for management to develop more sophisticated information systems that will
incorporate improved forecasting and decision-support tools.

Despite the greater involvement of the private sector, performance assessment in the
APS continues to be more than just about a financial bottom line. Assessments
typically cover a range of measures, both quantitative and qualitative. For example, an
agency or entity has to be accountable for the implementation of the Government’s
requirements with respect to public sector reforms and for meeting relevant legislative,
community service and international obligations; for equity in service delivery; and for
high standards of ethical behaviour. This point has been recently emphasised by Max
Moore-Wilton, Secretary, Department of the Prime Minister and Cabinet, as follows:

‘Ministers and Departments do have an obligation not just to achieve
the bottom line that is often the key outcome sought by private
companies. We owe it to the community to establish public trust that we
work with integrity and put public interest ahead of personal gain.
Ensuring the transparency of our processes can focus our minds on the
need for each individual decision we take to be justifiable in terms of
strict propriety.” °

In order to accurately assess performance , we will need to identify both the financial
and non-financial drivers of agency business. This will involve the use of techniques
such as the balanced scorecard approach promoted in the then Management Advisory
Board’s (MAB) publication ‘Beyond Bean Counting’. In MAB’s words:

‘The scorecard...complements the financial measures with operational
measures on customer satisfaction, internal processes, and the
organisation’s innovation and improvement activities - these
operational measures are drivers of future financial performance’.”
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The scorecard approach underlines the importance of the various linkages and their
understanding and management such as between strategy and operations, budgets and
performance. It also requires that attention be given to measuring performance where
practicable and to articulating a credible basis for assessing qualitative or so-called
‘soft” indicators of success. A parallel is the distinction between price and value for
money.

Australia is not alone in grappling with the development and use of sound performance
information, particularly in the light of the rapidly changing operating environment.
Significant developments have been occurring in New Zealand, the United States of
America, Canada, the United Kingdom and in a number of European countries such as
France and Sweden. Many countries are now actively sharing experiences on deriving
suitable performance information for accountability purposes. Moreover, we would do
well to heed comments such as those made by the Clerk of the Privy Council and
Secretary to Cabinet in her Annual Report to the Prime Minister on the Public Service
of Canada:

‘Public servants want to meet citizens’ expectations and are ready to
remove barriers to more effective service delivery, but it must be done in
a manner that is true to the roles and values of the public sector’.”

The focus of public sector reform is very much on results but it also matters how those
results are achieved. A major challenge for the public sector in the future, including for
Audit Offices, is performance management. If we are successful in achieving a
credible, trusted performance management framework, we will earn the confidence and
support of all our stakeholders, including those who work, and want to work, in the
public sector. From an accountability viewpoint, which is also a major on-going audit
concern, the following observation by the Comptroller General of the United States is
apposite:

‘Performance management ensures accountability because it generates
valid and reliable data on program impact on the allocation of
resources and on the economy, efficiency, effectiveness and integrity
with which the government’s finances are run.””®

Of interest is the observation made by the Victorian Public Accounts and Estimates
Committee on the implementation of a performance monitoring and management
system, based on lessons learned from 7,500 outsourcing situations, that the quality of
service improved by 38 per cent after the system was implemented.”

With the greater convergence of the public and private sectors there will be a need to
focus more systematically on risk management practices in decision-making that will
increasingly put demands on suitable cost, quality and financial performance. Similar
pressures will come with the advent of the move to electronic commerce and the
greater use of the internet for business purposes. In turn, these will put increasing
pressure on management of our information systems and systems controls. Good
corporate governance should ensure that not only are the needs of the individual
managers for useful information met effectively, but also that timely and relevant
corporate information is provided to allow an assessment as to whether results are
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consistent with agreed corporate requirements and add to overall corporate
performance.

Maintaining sound corporate governance in a more contestable environment

As many of you would know, there have been concerns expressed by Parliamentary
Committees and by individual parliamentarians in debates about appropriate
accountability mechanisms in an era of devolved authority. But this is not simply about
administrative processes. It is primarily about attitudes of mind and a different public
service culture. That is the underlying concern. It is necessary to ensure that the
various elements of corporate governance can be drawn together in a way that the
people involved understand and therefore support the need for a more cohesive
approach to corporate governance.

The critical issue for establishing a sound corporate governance framework is not
simply about creation of appropriate committee structures or the way in which they
work. The requirement is to promote understanding and commitment and more
disciplined systems which assist better communication and provide greater confidence
and assurance across the organisation.

An effective governance framework requires clear identification and articulation of
responsibility and a real understanding and appreciation of the various relationships
between the organisation’s stakeholders and those who are entrusted to manage
resources and deliver required outcomes. It should be based on a set of values including
a clearly specified code of ethical and professional behaviour which is binding on
management and staff and communicated to stakeholders. Such a culture is essential
for the establishment of sound risk management approaches and the confidence it can
give to stakeholders in the organisation and what it does. Public sector executives
leading by example is perhaps the most effective way to encourage accountability and
improve performance.

I have established that the concept of corporate governance is representative of a
cohesive framework of interrelated elements. If implemented effectively it should
provide the integrated strategic management framework necessary to achieve the output
and outcome performance required to fulfil organisational goals and objectives.

| again stress that good corporate governance is not a one size fits all proposition. This
view has been supported by the U.S. Business Roundtable’ and more recently by the
OECD in its “Principles of Corporate Governance”. The OECD has emphasised that,
to meet new demands and grasp new opportunities, corporations will need flexible and
adaptive governance practices’®. Therefore, good public sector corporate governance
requires more than the prescription of particular corporate structures or compliance with
a set of accepted rules.

Real benefits to an organisation come about as a result of the integration of the various
elements of corporate governance in an holistic manner. Such an approach generates
expectations of those whose responsibilities are made clear; creates reliance and
demands that cannot be ignored; and promotes shared values and commitment to the
objectives and required results (outcomes) of the organisation. As observed earlier, the
test for each organisation is to achieve the appropriate balance in its overall
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conformance (assurance) and performance (results) as required by its various
stakeholders and the environment in which it has to operate.

In my view, corporate governance becomes more pressing in a contestable ‘market-
oriented’ environment. This is because a sound corporate governance framework
assists business planning, the management of risk, monitoring of performance and the
exercise of accountability. While we can, and should, learn from private sector
experience in such areas, public sector managers would do well to be mindful of the
need for transparency and the interests of a broader range of stakeholders particularly
when assessing and treating risk. We may not always be responsible for delivering
public services but inevitably we will be held accountable for results.

The alignment between these core public service values and those of a contractor are
particularly important in any outsourcing arrangement. Such alignment is essential if
there is to be a genuine partnership arrangement in place, particularly where an
organisation’s core business is involved. However, as observed by the well known
author and academic Peter Hennessy:

Pieces of paper are one thing, real belief systems quite another. It is
very hard to export the public service ethic into the private contractor
hinterland. Commercial contracts are not susceptible to a foolproof,
public service ethical override.”

The issues of openness and transparency have to be accepted as essential elements of
public sector accountability. The public sector has to act both in the public interest and,
in common with the private sector, to avoid apparent personal conflicts of interest to the
maximum extent possible. These will be particular challenges for agency managers in
establishing credible corporate governance frameworks within public sector agencies
that are increasingly being asked to act in a more private-sector manner while
maintaining public accountability.

It has been suggested that good corporate governance is based on the premise that
corporate officers operate best when they are held to account for what they do.”
Accountable individuals know that they must be prepared to defend their decisions—
that they have accepted responsibility for the decisions that they make. In short,
accountability provides a way of measuring or assessing performance in a practical
operational manner that makes sense to those involved.

However, repeating an earlier observation, there must be due and continuing
recognition given to the innate complexities of public administration with its multi-
faceted approach towards accountability that has to be managed at all levels of an
organisation. It is clearly advantageous if the private sector provider not only
understands that imperative but is also prepared to complement and support both the
organisational structures and agency action to ensure it is met. In some situations this
may involve additional cost to achieve greater overall value or, simply, better
performance.
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IV.  BALANCING ACCOUNTABILITY AND EFFICIENCY

While the increasingly business-like approach of the public sector has undoubtedly
improved performance, it is important to recognise that the provision of public services
involves rather more than achieving the lowest price or concepts of profit or shareholder
value. Public service agencies must strive to maximise overall ‘value for money’ for
citizens which requires consideration of issues other than production costs and prices.
Such issues include client satisfaction, the public interest, fair play, honesty, justice,
security and equity, as | noted earlier. The privatisation of the public sector also
requires the transparent demonstration of accountability for the stewardship of public
resources, as it is accountability which is fundamental to a democratic system.”

With the greater participation of the private sector in the delivery of public services, one
question is to what extent can, or should, both sectors share responsibility and
accountability in at least some of these latter respects as well as for the risks that go
with them? The latter is a particularly sensitive area in the public sector environment.
That sensitivity can be contrasted with the private sector’s notion of risk which is well
described by a former Canadian Auditor-General in relation to the greater stringency
required of good financial administration in government because:

‘taxpayers’ money labelled by government was tantamount to trust funds
[my underlining], whereas private investors frequently put up money in
the knowledge that they were taking a risk.”*

The adoption, or adaptation, of private sector approaches, methods and techniques in
public service delivery, has also highlighted the issue of trade-offs between the nature
and level of accountability and private sector cost efficiency and, perhaps, pricing.

Importantly, the privatisation of the public sector does not obviate or limit the need for
accountability to stakeholders. Instead, less direct relationships such as the introduction
of a new player in the accountability chain - the private sector service provider - and
greater decision-making flexibility strengthen that need. The question is, who is
accountable for what and to whom? How we answer that question will largely
determine the success or otherwise of an increasingly results-oriented public sector and
the public confidence that engenders. There is a need to strike a balance between the
appropriate nature, and level, of accountability and the imperative to achieve cost-
effective outcomes. Such a balance is the decision-making prerogative of the
Government and Parliament or Legislature. It is not an issue to be determined by
agencies or entities, particularly by default where no guidance has been provided by any
of the foregoing authorities.

I contend that public sector managers, at all levels, have to deal with a different nature
and level of risks in the more contestable environment confronting most of us than they
have had to do in the past. Market-testing, competitive tendering and contracting out all
present opportunities for, as well as risks to, a public service that has traditionally been
said to be risk averse. These new elements are central to improved business
performance and accountability in the current program of reforms to the public sector.
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The recent past has been typified by revised accountability arrangements and changed
organisational structures.®* Such times present a major risk to effective decision-
making. In my view, such risk is accentuated as a result of:

e inadequate controls and other accountability mechanisms in an environment of
devolved authority and minimal coordination and oversight by central agencies;

e greater involvement of the private sector in contractual arrangements;
¢ loss of corporate memory in agencies with downsizing of the public sector;

e the greater use of computing and communications technology with attendant
implementation and control problems as well as fraud-related issues (particularly
when outsourced);

e alack of project and contract management skills in the public sector; and

e insufficient experience generally in managing on an accrual accounting/budgeting
and full costing basis.

Public sector managers must achieve a sensible balance at any point in time, and over
time, across the various demands being placed on them in a more contestable market-
oriented environment, if they are to achieve the levels of performance required and
satisfy whatever accountability requirements have been determined. It is not just a
matter of understanding the environment in which your organisation operates,
important as that clearly is, but it is also essential to understand how the various
elements of that environment affect your own activities and responsibilities and their
subsequent impact on the organisation’s effectiveness, reputation and results achieved.

The Government is accountable to its citizens for the provision of public services, in at
least two interrelated ways. First, it has to ensure that the public sector provides high
quality services that are appropriate, effective and equitable, at minimum cost to the
taxpayer. This is a major driver behind the Government’s policy of ‘market testing’
public services to improve their effectiveness. However, the Government also has to
ensure that the accountability, and therefore transparency, of the public sector in the
delivery of these services is maintained, and, indeed | would argue, enhanced over time.
It is the balance between these responsibilities that is difficult to achieve. My Office’s
role is to provide assurance to the Parliament and the people on these two aspects, that
is, public sector performance and accountability for that performance.

While the public sector reforms demand a greater focus on achieving efficient and
effective outcomes for citizens, we also need to recognise that such outcomes also
depend importantly on robust and credible administrative and management processes.
Managing the risks associated with the increased involvement of the private sector in
the delivery of government services, in particular the delivery of services through
contract arrangements, will require the development and/or enhancement of a range of
skills across the public sector and will be a key accountability requirement of public
sector managers.
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I would suggest that devolution of authority and accountability to agency heads,
together with contracting out and contestability, has significantly increased the risk
profile of agencies. As agencies increasingly have recourse to contractors, some of
whom in turn employ sub-contractors, to perform what were once considered core
public sector activities, the ‘golden thread’ of accountability that binds the public sector
does become strained. At the very least it engenders a higher level of uncertainty for
managers.

The public sector must manage the different risks inherent in this new environment if it
is to achieve the levels of performance required and satisfy whatever accountability
requirements have been determined. It is not just a matter of understanding the
environment in which your organisation operates, important as that clearly is, but it is
also essential to understand how the various elements of that environment affect your
own activities and responsibilities and their subsequent impact on the organisation’s
effectiveness, reputation and results achieved.

More than ever, this situation will require a formal, systematic approach to identifying,
managing and monitoring risk. While this might sound overly process bound, there is
no real alternative to making the effort and resource commitment involved if we are to
fulfil our business plans and organisational objectives efficiently and effectively. No
doubt the demands for greater accountability for performance, including the use of
personal contracts, have made many of us more risk aware or, indeed, risk conscious.
But the latter has not necessarily made us better risk managers. Nor may we be any less
risk averse. Nevertheless, we have to be better risk managers. We may not actually
take greater risks but it is important that we do not inadvertently do so because we
simply do not make the effort to identify them.

The concept of accountability is not exclusive to the public sector. No one doubts, for
example, that the boards of private sector corporations are accountable to their
shareholders who want a return on their investment. It is the nature and extent of that
accountability which public sector commentators would contend distinguishes the two
sectors. Interestingly, many private sector boards are adopting ‘good corporate citizen’
approaches on issues, such as the environment, privacy and consumer protection, which
are narrowing that gap.

At the risk of stating the obvious, the public sector operates, first and foremost, in a
political climate which is values-oriented, as witnessed by constant references to the
‘public interest’. This term has always been difficult to define or measure in any
generally agreed fashion, except that it is very real to the Parliament and public servants
as well as to the ordinary citizen. In short, everyone seems to know when the public
interest is not being followed, at least from their individual point of view.

Our public service values, which have a relationship to the need for public servants to
pursue the public interest, are contained in the Public Service Act 1999 (s. 10). As well,
a Code of Conduct, based on these values, is set out in s. 13, with provisions to deal
with breaches in s. 15. These are our collective touchstone and are one of the major
factors which distinguish us from the private sector. However, questions have been
raised as to whether public administration needs a new set of principles reflecting
‘entrepreneurial values’ in a more private sector oriented environment.®> On the other
hand, some have argued that such an environment makes it more vital to underpin

39



public interest with enduring ethical standards grounded in law and constitutional
democracy.?® The tension is similar to that with the question of any accountability
trade-off which, as already indicated, is one largely for Parliament and/or Government
to resolve.

Public servants, at least, must understand the pervasive and often decisive influence of
‘politics’, as opposed to ‘markets’, both on public policy and administration. It means
that public sector agencies must balance complex political, social and economic
objectives, which subject them to a different set of external constraints and influences
from those experienced in the private sector.?” This is a reality public servants, meaning
all who are employed in the public sector, should never ignore. The essential
differences are clearly articulated by Professor Richard Mulgan of the Australian
National University as follows:

‘The private sector has no equivalent of parliament as an institution of
public accountability nor are private sector companies subject to
continuous public scrutiny from a political opposition competing for public
support as an alternative management team.”®

Consequently, the issue of trade-offs between the nature and level of accountability and
private sector cost efficiency, particularly in the delivery of public services and in the
accountability regime itself is a reality public servants, meaning all who are employed
in the public sector, should never ignore. However, decisions about such trade-offs are
basically ones for the Parliament and/or government to make—to provide guidance to
decision-makers, whether in the public or private sector, and not to leave resolution to
those decision-makers by default; or, is this yet another risk that has to be addressed by
public sector managers?

While having regard to the apparent increasing convergence between the private and
public sectors, it is nevertheless possible to identify where the two sectors differ in
terms of accountability, for example, in the following observation:

Ethical behaviour is one of the principal means by which accountability is
maintained in the public sector. Indeed, political and administrative
accountability depend on the observance of ethical standards and ethical
relations between individuals or between institutions.®

This is not the place to examine the wide range of risk and accountability issues that any
convergence of the sectors may involve. 1 did this, to a degree, last year.®” However,
one issue worth mentioning here as part of recent reform background is that of risk
transfer through the use of private finance in areas such as infrastructure, property,
defence and information technology (IT). This is raising a range of issues of both
management and audit interest.

The Private Finance Initiative (PF1) in the United Kingdom® is being driven heavily by
the objective to transfer risk. (PFI is discussed in more detail later in this presentation.)
For example, in contracting the funding, design and management of IT and
infrastructure projects to the private sector, the associated transfer of risk to private
sector managers is being justified on the basis that they are better able to manage the
risks involved. Mr Le Marechal CB, Deputy Controller and Auditor General of the
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United Kingdom (UK) National Audit Office, noted in correspondence with me on an
early draft of this paper that:

‘In practice, on IT projects in particular, we have seen considerable
naivety on the part of government departments as to the extent to which
they can actually transfer risk’.%

Mr Marechal pointed out that departments have found out too late that it is their job to
sort out problems and get results if essential public systems do not work properly. He
went on to observe that:

‘Under heavy public and political pressure to get systems working
properly, departments are then reluctant to take a hard line on their
contractual rights and so sour relationships with the very contractors
whose cooperation is essential’.*

This point was emphasised by a Report commissioned by the UK Treasury which
indicated that some invitations to negotiate by public sector bodies included risks that
could not realistically be best managed by the contractor.®> 1 will have more to say on
PFI later in an outsourcing context.

In the area of fiscal decision-making, the Government introduced a new framework in
1996 called the ‘Charter of Budget Honesty’. The Charter set out principles for the
conduct of sound fiscal policy and put in place institutional arrangements designed to
improve discipline, transparency and accountability in the formulation of fiscal policy.
The Charter was introduced in part to address the perceived lack of transparency in the
reporting of a government’s fiscal position. This provides an indication on the value
that is placed on accountability in the public sector.

Managing trade-offs in an outsourcing environment
A feature of the changing public sector environment has been the outsourcing of
functions which, it is judged, the private sector can undertake more efficiently.

Outsourcing advocates point to the opportunities offered:

o increased flexibility in service delivery;

greater focus on outputs and outcomes rather than inputs;

freeing public sector management to focus on higher priorities;

encouraging suppliers to provide innovative solutions; and

cost savings in providing services.*

However, outsourcing also brings risks. As a number of the ANAQO’s recent
performance audits have identified, a poorly managed outsourcing approach can result
in higher costs, wasted resources, impaired performance and associated public
concern.”® The main message from this experience is that savings and other benefits do
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not flow automatically from outsourcing. Indeed, that process, like any other element
of the business function, must be well managed. Another lesson that can be drawn from
such experience is that:

‘... understanding the conditions that create unhealthy levels of risk can
go a long way toward preventing failure.’®

Before deciding to contract out it is important to assess the overall cost before and after
and the expected outcomes from using the contract. The overall cost must include the
one-off cost and the continuing transaction costs such as the cost of administering the
contract. Experience suggests that this is often not the case. It has been commented
that:

‘Consideration of public policy and public interest tend to be
marginalised by commercial and competitive considerations.”®

In the same vein, the then Commonwealth Ombudsman remarked that:

‘In the public sector the imperative of reducing costs has not
translated itself into cost competitiveness or better services. Rather it
has resulted in various ways to ration services.”*

The inflexibility of contract in the sense of being a relatively fixed set of terms is one
intangible cost that needs to be taking into account before deciding to contract out. As
well, the move from traditional public administration to contract increases legal risk,
that is, the risk of litigation and associated financial penalties such as damages which
are not generally exacted under public law remedies. While there are measures, which
can be taken to overcome these issues, they add to transaction costs. Failure to take into
account the overall cost can undermine the very purpose of contracting which is to
increase the efficiency of public administration.

Concern has been expressed in New Zealand that the push to specify everything in
contract form may have gone too far. It is argued that the time spent in identifying the
required outputs and the need to adjust and monitor the contracts as circumstances
change may be more expensive than older ways based on trust and hierarchy. In
Australia there is a concern that the emphasis on distinct purchasers and providers may
distance the makers of policy from the provision of services and hence make the policy
advice to Ministers less sensitive to the problems being met on the ground.”

In a more contestable environment, failure does not simply relate to errors of
commission which, in the past, have been asserted as the main pre-occupation of the
public sector but also to errors of omission which are often less visible but can have a
greater impact on performance or results. Such observations have been linked to
‘inherer;}3 differences’ in the ownership of organisations in the public and private
sectors.

The growth of outsourcing, and other new ways of delivering public services, do not
obviate or limit the need for accountability to stakeholders. Less direct relationships
through the introduction of a new player in the accountability chain - the private sector
service provider - and greater decision-making flexibility strengthen that need.
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The recent and continuing adoption, or adaptation, of private sector approaches,
methods and techniques in public service delivery has highlighted issues involving
gains and losses between the nature and level of accountability on the one hand and
private sector cost efficiency on the other. On this issue, it has been noted by Professor
Richard Mulgan of the Australian National University (ANU), who has contributed
significantly to the debate over public sector accountability within a climate of
significant reform, that:

‘Contracting out inevitably involves some reduction in accountability
through the removal of direct departmental and Ministerial control over
the day-to-day actions of contractors and their staff. Indeed, the removal
of such control is essential to the rationale for contracting out because the
main increases in efficiency come from the greater freedom allowed to
contracting providers. Accountability is also likely to be reduced through
the reduced availability of citizen redress... At the same time,
accountability may on occasion be increased through improved
departmental and Ministerial control following from greater clarification
of objectives and specification of standards. Providers may also become
more responsive to public needs through the forces of market competition.
Potential losses (and gains) in accountability need to be balanced against
potential efficiency gains in each case.”®

Optimising the trade-off between accountability and a lower market-oriented price
requires senior public service managers to ensure they are not risking the efficiency and
effectiveness of their core functions by ill considered, ad hoc, outsourcing, the effects of
which may not be confined to the particular services or activities being outsourced. To
do this, ex-ante strategic examination of which activities should continue to be provided
by the public sector (core business) and which to outsource (non-core business) is
essential. This is consistent with the generally held view in the public and private
sectors that outsourcing is a cost-effective way to make better strategic use of non-core
business functions.'%

To maximise overall value for money, it is important that the above assessment take
place in the context of the total business of the organisation in order to manage the risk
that, by considering outsourcing individual activities in isolation, counter-productive
and costly outcomes may result from outsourcing in the medium to longer term. In this
respect, attention should also be given to the effect of outsourcing on related activities
which may be delivered through another public sector agency. That is, it might
sometimes be necessary to examine an outsourcing decision from an across-agency
perspective to get the best public sector outcome.

A further important consideration is how this trade-off between accountability and
efficiency might change in relation to core and non-core Government activities. For
example, a greater level of accountability may be demanded for certain activities, as
they are determined to be more important to the public interest and/or politically
sensitive. Indeed, this consideration may well provide the case for maintaining current
agency arrangements, rather than contracting out their delivery to the private sector.
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The essential issue, as it often is in public administration, is to achieve an appropriate
balance which can vary in differing circumstances. Achieving such a balance becomes
even more of an imperative when the converging, or reconverging, private and public
sectors not only focus on the similarities of issues and even responses that confront
managers, but more sharply contrasts differences between the two sectors. Nowhere is
this more evident, for example, than in workplace relations where the greater flexibility
being provided by legislation has made public sector managers more conscious not only
of constraints in public employment but also of their responsibilities to their staff in
outsourcing situations. In short, the risk profile - including any possible trade-offs - is
far more confronting in the more contestable environment.

Although the public sector may contract out service delivery, this does not equate to
contracting out the responsibility for the delivery of the service or program. It is the
responsibility of the agency and agency management to ensure that the government’s
objectives are delivered in a cost-effective manner. The agency must therefore specify
in the contract the necessary level of service delivery and required quantitative and
qualitative service standards and measures. It must also ensure that an adequate level of
monitoring of service delivery under the contract is undertaken as part of the agency’s
contract administration and in line with its broader service delivery responsibilities,
such as might be set out in a Client Service Charter. A recent KPMG survey of private
and public organisations in Australia and New Zealand involved in more than $500
million a year of outsourcing contracts indicated that:

‘... performance problems were overshadowed by customers’ own failure
to properly define outsourcing goals and service level agreements.”*%*

More than half the survey respondents indicated they would pay more attention to
defining and monitoring service level agreements in the future. The inclusion of access
provisions within the contract for performance and financial auditing, as well as for
sound management, is also very important in maintaining the necessary thread of
accountability.

In relation to the Australian Public Service (APS), | have drawn attention to the need for
standard contracts negotiated with suppliers to the Commonwealth to make provision
for access to the suppliers’ records both by the purchasing agency and my office. The
ANAO has drafted model access clauses (reflecting the provisions of the Auditor-
General’s Act 1997) which have been circulated to agencies for insertion in contracts;
these clauses give the agency and ANAO access to contractors’ premises and the right
to inspect and copy documentation and records associated with the contract which I will
discuss in more detail later.

The challenge remains, as Professor Mulgan suggests, to maintain an appropriate level
of accountability for the effective delivery of public services, whilst maximising the
potential efficiency gains available through such arrangements. The Canadian
Auditor-General has recently expressed the point succinctly as follows:

‘The emphasis should not be solely on greater efficiency or on meeting

accountability requirements’.*2
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Again, it is the simply stated, but difficult, requirement to achieve an appropriate
balance in the various situations confronting us.

Commercial confidentiality

Virtually all traditional accountability mechanisms rely on the availability of reliable
and timely information. As a result of contracting out to the private sector, the flow of
information available to assess performance and satisfy accountability requirements has,
on the whole, been reduced. This situation has arisen where performance data is held
exclusively by the private sector or through claims of commercial confidentiality that
seek to limit or exclude data in agency hands from wider parliamentary scrutiny. Thus
accountability can be impaired where outsourcing reduces openness and transparency in
public administration. For this reason, the issue of commercial confidentiality is an area
that been the subject of considerable parliamentary concern and comment in many
constituencies both in Australia and overseas. Furthermore, it is likely to be of
increasing importance as the extent and scope of outsourcing grows. Dr John Uhr of the
ANU, who has written extensively on the question of ethics in public policy, captured
the concern as follows:

The test case is the accountability challenge posed by alternative service
providers and their claims that their contracts with government lessen their
liabilities of public accountability because of the ‘commercial-in-
confidence’ nature of their performance information.'*

In a recent joint article the Professor of Law, Flinders University and the Auditor-
General for South Australia noted that:

‘Four principles are in play when assessing claims of confidentiality: the
right of the people to know, the accountability of parliament to the people,
the responsibility of the executive branch of government to the parliament
and the rights of individuals or groups to assert confidentiality claims.”***

I consider that the question as to whether or not commercial-in-confidence information
should be disclosed to the Parliament should start from the general principle that
information should be made public unless there is a good reason for it not to be. In
other words, there should be, in effect, a reversal of the principle of onus of proof,
which would require the party that argues for non-disclosure to substantiate that
disclosure would be harmful to its commercial interests. However, | also appreciate
that outsourcing agreements have to accommodate the differing interests of public and
private law that are brought together in such agreements. This has been simply stated as
follows:

‘The public and private law interests served by outsourcing agreements
are a blend of the public interest in efficient and cost effective provision of
public infrastructure and services, the politician’s interest in furthering a
particular political or budgetary philosophy and the private interests of
individuals seeking to profit from doing business with government.”*®

Nevertheless, in the context of the Auditor-General’s responsibilities, I am sensitive to
the need to respect the confidentiality of genuine ‘commercial-in-confidence’
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information. In our experience, we have found that, almost without exception, the
relevant issues of principle can be explored in an audit report without the need to
disclose the precise information that could be regarded as commercial-in-confidence. In
this way, the Parliament can be confident it is informed of the substance of the issues
which impact on public administration. It is then up to the Parliament to decide the
extent to which it requires additional information for its own purposes. | am also
sensitive to the following responsibilities of Auditors-General:

“The first is to ensure that adequate safeguards are in place to protect the
confidential information from disclosure. The second is to manage the
audit risk that follows from the non-disclosure.”*%

The message here is that external scrutiny (through, for example, the activities of
Parliamentary Committees and Auditors-General) is an essential element in ensuring
that public accountability is not eroded, by default, through contracting out. Just as it is
incumbent upon public sector agencies to ensure they have a sound understanding of the
commercial nature of any contract, private sector entities need to recognise that there
are overlaying public accountability issues, not present in purely private sector
transactions, that need to be addressed. The latter need not unnecessarily deter private
sector participation if handled appropriately. Nevertheless, should some degree of
confidentiality be considered appropriate in either, or both, the Commonwealth’s or
private sector provider’s interests, there is a good case for the Commonwealth, as a
matter of course, seeking to include a provision in contracts which provides an
exemption with respect to disclosure to a Parliamentary Committee, if only on a
confidential basis.

Contractors can expect to have their performance scrutinised both by purchasing
agencies and by review bodies such as the ANAO, Ombudsman and Privacy
Commissioner. Recent audit reports suggest that many contractors have yet to fully
appreciate this aspect of working for government or to embrace the higher and/or
different standards of accountability that are required when public money is involved.
Any trade-off would possibly be more about the nature and level of accountability
rather than about efficiency per se. However, it is not difficult to envisage at least some
cost for accountability over a purely market-oriented transaction.

I do not mean to suggest that agencies should have unfettered access to contractors’
records but contractual arrangements must enable agencies to have sufficient
information to enable their managerial and accountability responsibilities and
obligations to be fully met. This issue is particularly important to me because the
ANAO needs to have access to records and information relating to contractor
performance in order to fulfil its statutory duty to the Parliament.

As the reform of government service delivery continues to evolve, so has the focus of
the debate on these accountability issues, with commercial confidentiality and public
interest issues (particularly involving ‘sensitive’ information) becoming of increasing
concern. The debate has not been limited to Parliamentarians and Parliamentary
Committees, Auditors-General, and academics. For example, an editorial in the
Australian, commenting on the High Court’s judgement in relation to the tabling of
documents before a State Parliament, stated that:
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This defence (that papers were commercially sensitive and should not be
released) is over-used by governments trying to avoid scrutiny and
embarrassment and often represents arrogance of the first order; a
democracy elects its representatives to act on behalf of the electorate as a
whole, not of vested interests. The system requires the utmost
transparency and direct accountability from its Parliamentary
representatives. Lack of transparency and limiting the capacity of
Parliament to review government decisions weakens our democracy.'”’

The Australasian Council of Auditors-General has put out a statement of Principles for
Commercial Confidentiality and the Public Interest. As an example, one of the
Principles concludes that:

Some private and public sector bodies are instinctively apprehensive and
protective about the disclosure of any commercial information. But such
views often overstate the implied risks to an entity that might be
occasioned by the release of commercial data.  After-the-event
commercial information has significantly less value than commercial
information concerning events that have yet to occur. But even where
commercial information might have commercial value to others, there are
often overriding obligations that require it to be released. This is so for
commercial information held in the private sector and, a fortiori, it
applies to the public sector.'®

The issues indicated in the above conclusion reflect a number of considerations which
have exercised Auditors-General in addressing commercial in confidence material. A
particular concern has been the insertion of confidentiality clauses in
agreements/contracts which can impact adversely on Parliament’s ‘right to know’ even
if they do not limit a legislatively protected capacity of an Auditor-General to report to
Parliament. For example, the then Auditor-General of New South Wales observed that:

. it appears to me that governments just don’t want to be accountable
and are using private sector participation and so are reducing the
amount of information that’s available.'®

More recently the Victorian Public Accounts and Estimates Committee stated that it:

‘... believes that the use of confidentiality clauses should be kept to an
absolute minimum and that contracts should instead contain specific terms
stating that their contents are prima facie public.”*'

At the heart of this debate is the on-going problem of clearly defining the ‘public
interest’. The public interest is, of course, fundamental to democratic governance and is
an issue that public officials, including auditors, continually grapple with. Again, the
challenge is about striking the right balance between public and private interests.
Legislation precludes publication by my Office of information whose disclosure would,
among other things, be contrary to the public interest for reasons including unfair
prejudicing of commercial interests of any body or person. Those reasons are more
fully described in section 37(2) of the Auditor-General Act 1997.'*
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The risk to accountability associated with claims of commercial confidentiality in
relation to government contracts has been commented on by the South Australian
Auditor-General:

In situations where government contracting results in a long term
transfer of material government responsibility to the private sector, the
right of the people to know the extent and terms of that transfer must take
precedence over less persuasive arguments in favour of confidentiality.
Not only is the public affected by the transfer of what is government
responsibility but it is further affected by the creation of a new
relationship (often long term) between government and a private entity.
(sic) A relationship about which the public is entitled to advise, consent to
or object to through both their Parliamentary representatives and other
forums.'*2

This issue was addressed also by the Senate Finance and Public Administration
References Committee in a 1997 report following its Inquiry into Contracting Out of
Government Services.'®* My submission to that Inquiry noted that:

For agencies to be in a position to support the accountability obligations
of their Minister and ensure adequate performance monitoring of
contracted services, it is essential there be, at least, specified minimum
levels of performance information to be supplied by the contractor to the
agency, and agreed arrangements which provide for access by the agency
to contract-related records and information.**

In making further recommendations to the Committee, we suggested, as did the
Commonwealth Ombudsman, that in relation to commercial confidentiality claims by
private sector contractors, a reverse onus of proof test should be applied, that is:

In our view, the question of whether or not commercial-in-confidence
information should be disclosed to the Parliament should start from the
general principle that the information should be made public unless there
is a good reason for it not to be. In other words, what we are saying is
there should be a reversal of the principle of onus of proof which would
require that the party arguing for non-disclosure should substantiate that
disclosure would be harmful to its commercial interests and to the public
interest.'*®

The Committee agreed and in addressing matters of commercial confidentiality
concluded that:

The Committee is firmly of the view that only relatively small parts of
contractual arrangements will be genuinely commercially confidential and
the onus should be on the person claiming confidentiality to argue the case
for it. A great deal of heat could be taken out of the issue if agencies
entering into contracts adopted the practice of making contracts available
with any genuinely sensitive parts blacked out. The committee accepts that
some matters are legitimately commercially confidential. If Parliament
insists on a ‘right to know’ such legitimately commercially confidential
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matters, the most appropriate course to achieve this would be the
appointment of an independent arbiter such as the Auditor-General to look
on its behalf and, as a corollary, to ensure that he has the staff and
resources to do it properly.*®

One of the difficulties in addressing commercial confidentiality issues is that of precise
definition as to just what is being covered. While there is broad understanding of the
kinds of information which contractors might regard as commercially confidential, the
question is how to ensure adequate accountability for the use of public funds while
ameliorating any justifiable ‘confidentiality’ concerns. Such concerns were evident in a
recent recommendation for draft guidelines to be prepared for the scrutiny by
Parliamentary Committees of commercially confidential issues relating to Government
Business Enterprises.*’

Recent legal decisions have reiterated the importance of maintaining ‘proper
confidentiality” of tendering proposals.'® With the growing convergence between the
private and public sectors referred to earlier, and the considerable increase in
contracting, the issue has become a matter of practical importance and some urgency.
A particular concern is that agencies may too readily agree to treat contractors’
documents as confidential, notwithstanding the wide access powers that may be
provided to the Auditor-General.

A related, but separate matter has been brought to my attention following a recent audit
undertaken by the ANAO into the use of electronic commerce or business in Australian
federal agencies.”® This relates to the finding that agencies surveyed by the ANAO
expected that information about their contracts with the private or community sectors
would remain as commercial-in-confidence. Individuals’ concerns were expressed
about the broader concept of an individual’s rights to influence the way personal
information was collected and used. Of relevance to this issue is that a key provision of
the Privacy Amendment (Private Sector) Bill, which has now been introduced into the
Commonwealth Parliament, is the inclusion of new ‘National Privacy Principles for the
Fair Handling of Personal Information’. These Principles set standards about how
business should collect, secure, store, use and disclose personal information. The Bill
makes a distinction between ‘personal’ and ‘sensitive’ information. The latter includes
information on a person’s religious and political beliefs and health where the private
sector is more strictly limited in its collection and handling. This legislation could have
a marked impact on that sector’s involvement in the delivery of public services.'®

Another challenge for Auditors-General in the move to increased contracting with the
private sector for the provision of government services is our actual ability to access the
relevant records. At present | do not have a legislative provision similar to that which |
understand applies in the United States that guarantees access by government auditors
to the private sector service providers’ premises. Mr Le Marechal, in correspondence
referred to earlier, also observed that, in the UK, whatever their motivation, Ministers
and senior civil servants have shown little enthusiasm for modernising the access rights
of thelzll\lational Audit Office to reflect the different ways in which public business is
done.

My Office is currently encouraging the inclusion of a suitable access to premises clause
in contracts with the private sector. Such a clause is not necessary to enable me to seek
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access to information as that access is available under Section 32 of the Auditor-
General’s Act 1997. However, it is seen as important to indicate to contractors that they
must give full access to the Auditor-General for proper accountability. In my view, it is
a matter of educating both parties, whether in the public or private sector, to the
requirements of a successful relationship or contract and the audit assurance that can go
with it. In reality, the latter is an important ‘protection’ for all parties.

The lesson here is that external scrutiny (through public reporting and the activities of
Auditors-General) is an essential element in ensuring that public accountability is not
eroded, by default, through contracting-out. Just as it is incumbent upon public sector
agencies to ensure they have a sound understanding of the commercial nature of any
contract, private sector entities need to recognise that there are overlaying public
accountability issues, not present in purely private sector transactions, that need to be
addressed, particularly if there is any apparent conflict.

Performance accountability under contracting out

Although the public sector may contract out service delivery, this does not equate to
contracting out the responsibility for the delivery of the service or program. It is the
responsibility of the agency and agency management to ensure that the government’s
objectives are delivered in a cost-effective manner. The agency must therefore specify
in the contract the necessary level of service delivery and required quantitative and
qualitative service standards and measures. However, it has also been suggested that:

Contracts should be framed for performance rather than detailing how to
achieve this performance.'?

Put another way, it is often more cost effective to seek solutions to defined problems or
requirements in the market-place rather than to attempt to specify those solutions which
essentially means an implicit shared responsibility for results between the purchaser and
provider. Worse still, there may be a commensurate lack of commitment where there is
no real ‘ownership’ by the provider.

Contractors can expect to have their performance scrutinised both by purchasing
agencies and by review bodies such as my office. Some of my recent audit reports
suggest that many contractors have yet to fully appreciate this aspect of working for
government or to embrace the higher and/or different standards of accountability that
are required when public money is involved. The latter is essentially the issue being
covered by this address with any trade-off possibly being more about the nature and
level of accountability rather than about efficiency per se. However, it is not difficult to
envisage at least some cost for accountability over a purely market-oriented transaction.

Contracting, while providing the benefits of cost efficiency and enhanced service
delivery, can expose the public sector to increased risk. The public service is, in many
cases, no longer directly responsible for program outputs, instead being reliant on a
private sector contractor for the provision of particular services or products.
Nevertheless, the relevant agency is still accountable for those outputs under current
accountability requirements. Accordingly, an agency must also ensure that an adequate
level of monitoring of service delivery under the contract is undertaken as part of the
agency’s contract administration and in line with its broader service delivery
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responsibilities, such as might be set out in a Client Service Charter. Particularly with
large and complex projects there should be provision for:

Contract milestone reviews in the progress of the project, with tests
wherever appropriate that prove the progress, and provisions for relief in
the event of default.'”

The competent management of the contract is often the Commonwealth’s key means of
control over its outputs and their contribution to outcomes. This is why it is essential
that we ensure our staff have the capability and capacities to manage contracts
effectively if we are to achieve the results required of us. But | stress that it is not just
skills in relation to contracting that are important, there is still a high premium on
knowledge and understanding of the functions/business that we are managing. Put
simply, we have to be in a position to know what we are actually getting under a
contract and whether it is meeting the objectives we set. If we do not, we are virtually
risking the success of our agency and its very reason for being.

There is no doubt that the more ‘market-oriented’ environment being created is
inherently more risky from both performance and accountability viewpoints. To good
managers, it is an opportunity to perform better, particularly when the focus is more on
outcomes and results and less on administrative processes and the inevitable frustration
that comes from a narrow pre-occupation with the latter. Having said this, it is
important for us all to remember that the Public Service is just as accountable to the
Parliament for the processes it uses as for the outcomes it produces. That is inevitable
and proper. In my experience, however, some agencies, faced with the prospect of
adverse comment in an audit report about the transparency and accountability of their
risk management or other processes, have argued for a greater emphasis on the
outcomes achieved by the agency. The following observation made by the then
Chairman of the Australian Senate’s Standing Committee on Finance and Public
Administration, reflects well my response to such arguments:

[Risk management] does not mean that managers can expect to be judged
only on the efficiency and effectiveness of their results and be able to
claim that the mix of inputs chosen, how they are applied and the
selection of who is to supply them is outside the reviewer’s area of
concern. The fundamental principles of accountability have not changed:
information still needs to be readily available to allow reviewers to make
their own assessments about the legal and proper use of inputs and the
ethical behaviour of the people involved in the processes. Managers
cannot simply claim that the ends justify the means.**

Sound contract management, and accountability for performance, are dependent on
adequate and timely information. Therefore it is important that agencies consider the
level and nature of information to be supplied under the contract and access to
contractors records they require to monitor adequately the performance of the
contractor. However, the more detailed the performance standards, the specific
requirements for rigorous reporting and monitoring and the need for frequent
renegotiation and renewal, the closer the contractual arrangements come to the degree
of control and accountability exercised in the public sector.’”” Once again, it is a matter
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of balancing any trade-offs in efficiency and/or accountability if optimal outcomes are
to be secured.

At present my Office does not have a legislative provision similar to that which applies
in the United States that guarantees access by government auditors to the private sector
service providers records. Under United States Code Title 41, Public Contracts, the
Comptroller General and his representatives are authorised to examine any records of
the contractor, or any of its sub-contractors, that directly pertain to, the contract or sub-
contract. The term ‘records’ includes books, documents, accounting procedures and
practices, and other data, regardless of type and regardless of whether such items are in
written form, in the form of computer data, or in any other form. We have been
encouraging the inclusion of a suitable access clause in contracts. | referred earlier to a
set of model standard access clauses we have developed.

While the need for the external auditor to have access to the premises of third party
service providers is likely, in practice, to be required in very few situations, such access,
where necessary, would contribute to an audit being undertaken in an efficient and
cooperative manner. As well, it is important for both management performance and
accountability. In the main, audit and management’s interests in access are likely to
coincide. In my view it is a matter of educating both parties, whether public or private
sector, to the requirements of a successful relationship or contract. Vague relationships
do not assist either party; nor do they lend confidence to the partnership or use of
contractual arrangements. Such accountability is an aspect of the public sector
environment with which the private sector is becoming more familiar as outsourcing
develops further.

My Office’s experience has shown that agencies have not fully embraced these
opportunities. For example, an examination of 35 contracts business support process
across eight agencies'® found that only two of those contracts referred to possible
access by the Auditor-General. None of the contracts reviewed, entered into since my
Office provided advice concerning standard access clauses, contained the recommended
provisions. Furthermore, the level of consideration given to the inclusion of such
access provisions in those contracts by agencies was not apparent. Such an approach is
unlikely to foster optimum performance nor contribute to appropriate accountability.
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Private financing of government activities

In the current budgetary environment, public sector entities in many countries have
often found it difficult to provide dedicated funding for large projects out of annual
budgets, thus resulting in lengthy delays before projects can proceed, or projects
proceeding only incrementally over a number of years. Delayed access to needed
infrastructure can be costly to the community while budget constraints can lead to sub-
optimal project outcomes. The encouragement of private sector investment in public
infrastructure by governments is one response to these fiscal pressures. It has also
given rise to additional challenges and demands for public accountability and
transparency because the parameters of risk are far different from those involved in
traditional approaches to funding public infrastructure. Indeed, the potential liabilities
accruing to governments may be significant.

Extensive use has been made of private financing in the United Kingdom, as | noted
earlier in the discussion of risk transfer. The Private Finance Initiative was introduced
in 1992 to harness private sector management and expertise in the delivery of public
services.””” By December 1999, agreements for more than 250 Private Finance
Initiative projects had been signed by central and local government for procurement of
services across a wide range of sectors, including roads, rail, hospitals, prisons, office
accommodation and IT systems. The aggregate capital value of these projects was
estimated to be some £Stg 16 billion.*® However, one downside was the frequently
protracted negotiations which resulted in substantial legal costs to both sides.

The United Kingdom National Audit Office has noted that the private finance approach
is both new and more complicated than traditional methods.*® This brings with it new
risks to value for money and requires new skills on the part of the public sector. Since
1997, the National Audit Office has published eight reports on such projects. These
reports collectively suggest that for privately financed projects to represent value for
money, the price must be in line with the market, the contract must provide a suitable
framework for delivering the service or goods specified, and the cost of the privately
financed option (taking into account risk) should be no more than that of a publicly
funded alternative.”*® The UK National Audit Office concluded that:

Appropriate risk allocation between the public and private sectors is the
key to achieving value for money on PFI projects.'®

The Report went on to advocate an approach involving the ‘optimum’ transfer of risk,
which simply means allocating individual risks to those best placed to manage them.
As usual, the devil is in the detail but experience is indicating some useful means of
deciding on an appropriate allocation of such risks.

It is difficult to evaluate the overall benefits that accrue from private financing
initiatives. In financial terms, it has been recognised that it is difficult for the private
sector to borrow as cheaply as governments can. This is because government
borrowings are considered by markets to be risk-free because of governments’ capacity
to raise taxes and because of the absence of default by most sovereign borrowers.
Accordingly, delivering financial benefits from private financing requires cost savings
in other aspects of the project and/or the effective transfer of risk. Clearly, any savings
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that are assessed from these aspects are sensitive to the benchmarks and assumptions
used as the following indicate:

The initial benchmark for comparison purposes is often the incumbent public
service provision of similar goods or services. However, it is not uncommon for
such benchmarks to be adjusted to improve comparability. This introduces further
assumptions and subjectivity to the evaluation process.

Unless risk is transferred to the private sector, private financing may achieve little
other than provide the private sector with the benefit of a very secure income
stream, similar to a government debt security, but with the private sector able to
earn returns above those available from investing in government debt securities.
However, the transfer of risk to the private sector is only really cost-effective where
the private sector is better able to manage and price these risks. Even where the risk
has been transferred, there can remain a residual risk that the public sector may have
to step-in in the event the private sector contractor experiences difficulties in
meeting its obligations. This is because, where the provision of public services or
goods is involved, private financing does not equate to contracting out ultimate
responsibility.

In relation to the transfer of risk, the United Kingdom National Audit Office has also
observed that:

If the private sector are asked to accept responsibility for a risk that is
within their control, they will be able to charge a price for this part of the
deal which is economically appropriate. However, if the Department
seeks to transfer a risk which the private sector cannot manage, then the
private sector will seek to charge a premium for accepting such a risk,
thereby reducing value for money. The Department should therefore
have sought to achieve not the maximum but rather the optimum transfer
of risk, which allocated individual risks to those best placed to manage
them.*®

In Australia, most of the activity in private financing initiatives has occurred at the State
government level, particularly in relation to infrastructure projects such as roads.
Prominent examples include the Sydney Harbour Tunnel and the M2 Motorway in
Sydney** and the City Link project in Melbourne. Of note is that these high profile
projects have been the subject of external scrutiny that has raised concerns about the
exact distribution of risk and financial benefits between the public and private sectors,
for example as indicated by the following audit observations:

The New South Wales Auditor-General has consistently commented that, although
private sector owners have been given long-term rights over important road
networks, there has not been a proper comparison of the cost-effectiveness of
private sector involvement and the traditional public sector approach. Accordingly,
the Auditor-General was unable to conclude that the projects that have been
undertaken were in the State’s best interests from a financial viewpoint.** In
particular, the opportunistic and ad hoc use of private finance was criticised as it
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was considered unlikely to improve the overall efficient use of the road network and
reduce the total costs of road maintenance and management.'*

e The Melbourne City Link project is one of the largest infrastructure projects ever
undertaken in Australia with an estimated total cost of around $2 billion. It involves
around 22 kilometres of road, tunnel and bridge works linking three of the
Melbourne’s most important freeways. A report by the State Auditor-General found
that, while the users of the City Link via toll payments will, in substance, be the
financiers of the project, the private sector has accepted substantial obligations
associated with the delivery and operation of the City Link, including traffic and
revenue risks. However, the auditors also found that the decision to establish the
City Link as a toll road was not supported by a financial model which compared
project costings on the basis of private sector financing versus government
borrowings.**

Significantly, there have also been concerns raised about public accountability for
privately financed projects. This has stemmed around difficulties Parliaments have
experienced in gaining access to contract documents. For example, in relation to the
aforementioned M2 Motorway in New South Wales, the Parliament was denied access
to the contract deed between the public sector roads authority and the private sector
counterpart.™’

At the national level, the 1996 National Commission of Audit observed that the private
sector has a significant capacity for a greater role in infrastructure services. The
Commission also concluded that the role for government could be reduced and
suggested that the identification of good opportunities for private sector investment in
infrastructure could assist the goal of increased national saving.**® Accordingly, there
has been increasing interest in private financing initiatives in Australia at the federal
level, although to date there has been limited actual adoption.

One example where it has been adopted involves the agency responsible for funding
and managing the development of Australian government office and diplomatic
properties. That agency adopted private financing for a number of projects but has
since discontinued private financing arrangements. My Office is currently examining
one of these projects, within the context of risk management on foreign exchange
dealings.’® The key message here is the need for public sector managers to fully
appreciate the nature of the commercial arrangements and attendant risks involved in
private financing initiatives.

The Department of Defence also is examining the merits of using private financing to
realise financial savings or improve effectiveness in the delivery of Defence services.
This is to include capital equipment as well as Defence facilities, logistical support and
IT programs. The clear intention on the part of Defence in widening the use of private
financing is to achieve the best affordable operational capability. Of course, any such
move towards private financing of Defence activities would need to consider what core
business the Department needs to maintain in order to manage effectively the longer-
term risks that are involved in any outsourcing. With this in mind, the Department has
indicated in a recent Discussion Paper that private financing is to be considered for all
capability proposals and tested as an acquisition method unless the capability:
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e involves the direct delivery of lethal force (core Defence business); or

e is demonstrably inappropriate and uneconomic (that is, does not reflect best value
for money).'*

The Defence Discussion Paper identified a number of lessons drawn from case studies
arising from the UK Ministry of Defence’s experience as well as that of two State
Governments**'—these may be of interest to other public servants, who are required to
deal with similar private financing issues, albeit involving different subject matter.

In view of the growing interest in and use of private financing initiatives and the
important financial, risk transfer and accountability issues raised, it can be expected that
Auditors-General will increasingly focus their attention on examining such activities. It
is hoped that such scrutiny can assist in optimising outcomes and providing assurance to
the public and Parliaments about the processes adopted and outcomes achieved. In this
context, | commend the work done by the United Kingdom National Audit Office in
examining privately financed projects and in providing sound guidance to auditors on
how to examine value for money of privately financed deals.'** This is a useful basis on
which to move to a discussion of a more networked approach to public administration
not only with the private sector to achieve better accountability and efficiency but also
within the public sector itself.

V. MOVING TO A MORE NETWORKED APPROACH

Virtually all of the results the government strives to achieve require the coordinated
efforts of two or more agencies/parties/levels of government. Unfocussed and
uncoordinated programs waste scarce resources, confuse and frustrate customers
(citizens) and limit overall program effectiveness. An emerging issue is the need to
identify and overcome fragmentation and overlaps in a number of government
programs.  Market mechanisms may actually create ‘islands’ within agencies,
particularly where activities are more commercially based and make coordination of
services to citizens in a seamless manner that much more difficult.

In an increasingly global environment, the question of competitiveness and/or
contestability of the public sector against similar elements in the private sector would
seem to be likely to focus greater attention on the need to be more outwardly than
inwardly focused in the future at least. External pressures may require the development
of ‘real’ partnerships between the public and private sectors in the interests of
maintaining national sovereignty and global competitiveness. The imperative would
then be to develop a highly performing public sector to complement the private sector
rather than just compete with it. In this respect, it is interesting to consider the United
Kingdom (UK) ‘Modernising Government’ approach which stresses ‘partnership
delivery’ by all parts of government as well as with the private sector.**® The UK
National Audit Office subsequently reported on its response (and strategies) to that
policy, including the notion of ‘joined-up’ government which | mentioned in my
introductory comments.**
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In a similar context, an academic paper published in 1999 by Professor Mark Considine
and Jenny Lewis of the Melbourne University noted the emerging image of ‘network
bureaucracy’ stressing co-production of results as against ‘market bureaucracy’ with its
emphasis on contracting-in and introduction of quasi-markets.!*> The move to an
output/outcomes framework for managing resources and measuring performance at the
Federal Government level has engendered discussion about ‘shared outcomes’ and the
strategic and other relationships between outputs that contribute to those outcomes and
those organisations responsible for both. Nevertheless, while recognising there are
debates, for example, about transactions costs issues associated with contracts and
markets, academic writers have also pointed out the limitations of trust-based
relationships, longer-term instability of inter-organisational networks, unintended
consequences such as fraud and corruption and resistance to innovation and protection
for under-performing organisations**®. The issues are not simple and require wide-
ranging debate but many might support the view that:

. the choice between markets, hierarchies and networks should be a

matter of ‘practicality’ instead of ‘ideological’ conviction.'*’
The theoretical framework of the market bureaucracy,'*® sometimes referred to as
‘entrepreneurial governance’ or ‘contractualism’, represents the current prevalent type
of public organisation management, in which the internal elements of such agencies are
structured around markets, and real or hypothetical tests of consumer demand. Market-
type bureaucracies in Australia have taken shape in the rapid increase in recent years of
the use of contracting in and between organisations, combined with the proliferation of
a range of ‘quasi-markets’ for certain public service provisions as health, welfare and
educational services.

Market competition provides a potential economic advantage by reducing some of the
costs associated with the process of rational choice by allowing the market to determine
available means to a defined end. The various solutions offered by potential contractors
are considered to represent the feasible range of available strategies, combining both
cost and quality considerations. Consequently, the contracting out of services simply
requires selection from a known menu of public and private contractors. Academic
research™* indicates that, typically, the market bureaucracy is divided into a strategic
core of senior managers responsible for policy and shielded from competition, and a
series of separate operational units run as quasi-businesses. These developed their own
business plans, devised quotes, and decided work practices according to the real or
potential threat faced from other contractors. The development of a contractual rather
than employer-employee relationship thus provides senior management with the means
to restructure their organisations without the costs of detailed negotiation and without
previous forms of industrial dispute.

There are many examples of recent Australian Public Service initiatives that can be
regarded as indicative of market bureaucracy at work in public organisations. As
discussed briefly earlier in this paper, in 1998-99 my Office completed a performance
audit of the Department of Defence’s Commercial Support Program,™ or CSP, which
provides a clear example of a large-scale market bureaucracy where service provision is
dominated by competitive tendering and contracting. The objective of CSP is to
achieve best value for money in the acquisition of support services for Defence and to
give the private sector an opportunity to participate in the provision of those services.
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The process involves requesting offers from the private sector to perform support
services and comparing those offers with the proposal put forward by any in-house
option, where such a proposal may be feasible. The option assessed as providing the
best value for money is then selected and a contract is negotiated or, if the in-house
option is selected, an agreement for the provision of services is prepared.

At the time of report tabling, 94 Defence activities had been market-tested under CSP
with a total value of over $1.5 billion. The audit found that the program had heightened
Defence’s awareness of the need for economy and contributed to greater cost-
effectiveness of supplying support services. Furthermore, the private sector benefited
immensely from CSP, winning 70 per cent of the market testing offers available. This
proportion is substantially higher than similar programs operating in the US and the
UK. While it is not easy to quantify the exact savings accumulated through programs
like CSP, Defence projected recurring annual savings of $155 million. Market testing
can clearly have its advantages for large public service agencies responsible for the
provision of a wide range of services to a large client base. Its proponents argue that the
real strengths of the market bureaucracy lie in its suitability for certain types of cost
containment and means of terminating old programs.

What is not certain, however, is that the market form of organisation is effective in
developing new systems of quality service delivery and creating functional institutional
linkages within policy sectors. As such, there are several potential problems that can
result through market bureaucracies.

First, there is scope for increased distortion and goal displacement through the declining
use of internal rules and an increase in entrepreneurial behaviour by bureaucrats. There
is also the potential for the corruption of central policy goals by contractors seeking to
maximise short-term profits and other immediate material payoffs.*** For example, the
extensive use of contracted service providers in some public sector agencies can have
important implications for the agency’s ability to maintain its surge capacity in times of
high demand, as the need for high level of service provision may be incongruent with
the contractors’ profit motive. Again, Defence is one agency in particular where there is
a need to ensure that the overall impact of support service outsourcing does not
adversely affect core business and does not erode core capability by default.

An additional concern for Defence’s CSP program, which can be extended to similar
programs used throughout the rest of the public sector, relates to the long-term cost-
effectiveness of contracted service providers. Increased outsourcing by the APS in the
last decade has largely been conducted in parallel with the downsizing of the public
service. Consequently, private contractors have been able to offer commercially
attractive initial prices for support services simply by employing ex-agency employees
made redundant through the course of the agency’s downsizing, which has eliminated
the contractors’ needs for staff training. This may become disadvantageous to the
agency when the successful tenderer becomes the monopoly supplier of the service, and
the agency must subsequently renegotiate the contract from a position of weakness,
having eliminated its own in-house capability to perform the particular service. This is
an issue that is going to require increasing attention by public sector managers, as has
been recognised by the Australian Parliament’s Joint Standing Committee on Foreign
Affairs and Trade in relation to the Commercial Support Program:
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Frequently, the successful tenderer for the support contract relies on
recruiting the trained Defence personnel who have been made redundant
in the ADF because of the function’s transfer to the commercial sector.
Through employing these already-trained personnel, the successful civilian
tenderer is able to provide a commercially attractive initial price for a
support capability because there is no need to factor in staff training costs
in the contract. This process becomes disadvantageous to Defence where
the successful tenderer becomes the monopoly supplier of the support
service, and Defence must subsequently renegotiate that contract from a
position of weakness, having eliminated its own in-house capability to
perform the particular function.**

Financial and performance risks associated with market bureaucracies have also become
apparent in Australia as part of the outsourcing of employment services previously
provided by the public sector that | mentioned earlier. Under the outsourced
arrangements, payment structures and incentives for service providers are linked to the
placement of job seekers in work. The publicly owned provider fared poorly in the
most recent round of tender, losing most of its contracted work to provide intensive
assistance services," which are considered to be the most lucrative for service
providers. However, there was public concern that the loss of these contracts could
render the public service provider not financially viable and that it may not be
financially viable for commercial entities to provide employment services in some
areas, particular rural and regional areas. The Government has committed to fund the
public service provider for three years in order to ensure rural and regional access to
employment services.™

Weaker levels of public accountability can also be characteristic of the market
bureaucracy. Services that become market tested are subsequently subject to claims of
commercial confidentiality, which restricts the public’s access to knowledge of how
public funds are being spent. As outlined earlier, | consider that the question as to
whether or not commercial-in-confidence information should be disclosed to the
Parliament should start from the general principle that information should be made
public unless there is a good reason for it not to be.

The weaknesses in market-based bureaucracies have seen the development of a concept
of network bureaucracies. For example, it has been commented that:

While the market form of organisation is thought by its proponents to excel
at certain types of cost containment, and is a favoured means for
terminating old programs, it is less certain that it is able to build new
systems of quality service delivery and to create effective institutional
linkages within policy sectors. Network advocates have begun to suggest
that the competitive market bureaucracy may not mobilise support, share
information successfully, invest in new technologies, create common
service standards, and focus upon the individual needs of suppliers and
clients. Furthermore, it is suggested, markets may undervalue the rights of
individual clients when the cost of difficult clients is higher than the benefit
to be gained from “creaming’ only the better priced customers.'*®
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In comparison, the network bureaucracy concept proposes interdependence as a binding
characteristic where services are tailored to individual or small batch clients and costs
are shared across an inter-organisational web of co-producers. Network agents are the
local officials who take direct responsibility for establishing effective links between
suppliers, co-producers and customers. In the UK, it has been observed that a key
difference between the Compulsory Competitive Tendering (CCT) regime and
achieving best value is the emphasis which the latter places on promoting partnership,
particularly joint ventures between local authorities and the private sector.*®

The adoption of a market-based approach to public administration has been reflected in
Australia, for example, through the wide adoption of purchaser-provider relationships.
Such arrangements are likely also to be encouraged through the increased adoption and
impact of e-commerce with its focus on coordination and collaboration in the business
environment in particular and with shared databases as well as greater electronic
integration in a virtual ‘one-stop’ service delivery environment.

However, there do appear to be indications that the network bureaucracy concept is
gaining favour as a means of delivering more responsive public services to citizens. For
example, one recent ANAO report™ discussed how three welfare agencies were
defining their particular outcomes and outputs and how the outputs of one of these
agencies were directly related to the outcomes of the purchasing departments. These
arrangements have subsequently expanded such that the particular Commonwealth
agency, Centrelink, now delivers services on behalf of a total of four agencies under
formal purchaser-provider arrangements.™®

A further indication of a possible move towards network bureaucracies is the renewed
focus on the needs of clients. This is, at least partly, a consequence of a Government
decision in March 1997 to introduce Service Charters in order to promote a more open
and customer-focused Commonwealth Public Service. All - Commonwealth
Departments, agencies and Government Business Enterprises that have an impact on the
public must develop a Service Charter. These Charters are to represent a public
commitment by each agency to deliver high quality services to their customers. Where
relevant, the charters will guarantee specific standards for service delivery. The
importance of such performance has been stressed by the Senate Finance and Public
Administration Legislation Committee, in the context of agency Annual Reports, as
follows:

The Committee will continue to monitor the results of implementation of
charters to ascertain the extent to which identified customer needs and
quality of services are being met and that any problem areas are
addressed.™®

Again, the notion is to make the public sector more accountable to the general
Australian community and more outcomes-focused. The New Zealand Auditor-General
has published recently a comprehensive report on service delivery including best
practice criteria and a discussion of what distinguishes public from private services.'®
As well, the report included an analysis of service delivery over the Internet.'®*

Where service delivery has been outsourced, Service Charters will clearly have a direct
impact on the private sector contractor. In particular, it is to be expected that
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outsourcing contracts will need to reflect the Service Charter commitments if the
Charters are to have any meaning. It will also be important to require, as part of the
contractual arrangement, the provider to supply outcome, output and input information
against which the provider’s performance can be assessed, including whether processes
are efficient and the service quality is satisfactory. In this way, even if the client is one
or more steps removed from the responsible department, it should still be possible to
ensure clients are receiving the appropriate level and quality of service, consistent with
the Service Charter. Such an approach may also be expected to reinforce the notion of
both the private sector provider and the contracting agency being dependent on one-
another for delivering a satisfactory level of performance and accounting for this
performance.

It has been recognised that more networked approaches to service delivery that envisage
more sophisticated and cooperative approaches to cross cutting issues and stress the
importance of partnerships, coordination and joint working. This is increasingly
occurring at the inter-agency level and networking can be expected to evolve to include
strategic arrangements and structures between public organisations, private operators
and voluntary associations as well as individual clients and the community generally.
Such interaction should in turn generate new forms of service delivery and redefine the
relationship between government and the community.

The aim should be to deliver services which appear seamless to the recipient.®® In such
arrangements, where there is joint responsibility for overseeing and implementing
programs across a number of bodies, involving public and/or private sector
organisations, a clear governance framework and accountability and reporting
arrangements, which clearly define roles and responsibilities of the various participants,
may be required. Increasingly, relevant governance arrangements will need to cross
organisational boundaries to better align activities and reduce barriers to effective
cooperation and coordination. Of note is the fact that globalisation has resulted in an
increasing number of business networks operating across national borders. Networks
do not necessarily require formal organisational structures.

More networked or partnered arrangements can also overcome the inflexibility of a
contract. Partnering and strategic alliancing are increasingly being adopted in the
private sector as a means of coordinating economic activity. Such networked
arrangements are seen to enable a greater exchange of ideas and information and allow
partners to gain access to knowledge and resources of the other parties. The Victorian
Public Accounts and Estimates Committee, quoted earlier, observed that a partnering
approach could be warranted where:

e service providers are encouraged to be innovative in the delivery of
services;

e the nature of the services is highly variable or evolving, leading to
poor predictability of demand and service content; and

o the services will be using leading edge practices/technology in which a

high degree of flexibility on the part of both parties will be required to
make it work.'®®
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Realising the benefits of networking in a cross-cutting mode requires further cultural
transformation in government agencies. For example, hierarchical management
approaches may need to yield to more ‘partnering-type’ approaches. Process oriented
ways of doing business will need to be supplanted by results-oriented ones. This is
consistent with the Federal Government’s outputs/outcomes approach to public
administration and budgeting. ‘Siloed’ organisations highlighted by overlapping
functions and inefficiencies, will not only have to become integrated organisations but
will also have to become more externally focussed if they are to meet the needs of their
ultimate clients.

Another important aspect of developing networked solutions is the availability of
information to clients. Information technology is providing significant opportunities for
government to ensure that existing and potential clients have access to the information
they require. Information technology can also be an effective tool for improving the
cost-effectiveness and quality of services provided to citizens. It is also central to
improving accountability. It is not unrealistic to suggest that the effective networking
of information technology systems will be crucial to implementing integrated public
services. On this issue | have noted that the Central IT Unit in the UK is establishing
common standards and infrastructure to enable interoperability across government
departments and the wider public sector.'®*

VI. CONCLUDING REMARKS

Public sector reforms are now well underway in many countries, including Australia.
These reforms require public servants to be more responsive and meet changing client
needs; to be more efficient, effective and ethical; to be more flexible in responding to
internal and external change; and to support national economic and other imperatives.
Often the preferred policy responses have embraced strategies of public sector
downsizing, privatisation, commercialisation and corporatisation. They bring with them
new challenges such as market-testing and competitive tendering and contracting out,
all of which may be considered to present opportunities for, as well as risks to, public
services that have traditionally said to be risk averse. These new elements are central to
improved business performance and accountability in the current program of reforms to
the public sector.

In effect, we are witnessing a convergence between the public and private sectors.
Convergence represents a major challenge for public service managers to establish an
appropriate balance between achieving cost effective outcomes and accountability for
the manner in which public sector resources are used. While the public sector reforms
demand a greater focus on achieving efficient and effective outcomes for citizens, we
also need to recognise that such outcomes also depend importantly on robust and
credible administrative and management processes. In short, good processes should
ensure good outcomes. They are complements not alternatives.

As experience has proven, savings and other benefits do not flow automatically from
privatisation and commercialisation. Accordingly, the convergence of the public and
private sectors raises a number of important questions for public sector managers, their
private sector partners and accountability institutions such as Auditors-General.
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Public sector managers will be held accountable still for the outcomes and/or results
achieved. In a more contestable and performance-oriented environment, increasingly
involving the private sector, a major issue for those managers is just what being
accountable actually means in practice. | would hope that on-going guidance would
come from the Parliament and/or the Government in this respect. | note that a key
Senate Committee has served notice that it will:

... continue to question, in estimates and in annual report or other agency
operating processes, such matters as the delivery of services when
contractors go to the wall, legal costs, the immediate and longer term costs
and benefits of the use of contractors, the probity of tender processes, et
cetera.'®

At the very least, we will need to be in a position to respond in a timely and effective
manner to such questions as part of our accountability to Parliament.

The privatisation of the public sector does not obviate the need for proper accountability
for the stewardship of public resources, as it is accountability that is fundamental to a
democratic system. Furthermore, it is my view that accountability can assist to improve
performance.

Accountability and improved performance stem from integrated, effective corporate
governance frameworks. The public sector does have something to learn from the
private sector in this respect, while recognising the public interest factor and associated
wide-ranging accountability requirements of the public sector. On the other hand, if
privatisation of public services is to work effectively, private sector providers have to
recognise the rights of citizens not just as customers or clients, and the associated
accountability that goes with that recognition.

The growing convergence between the public and private sectors gives focus to the
distinctions between the two, while also offering opportunities for greater partnership
and synergy between them. Further, the convergence raises issues about whether there
should be a change in the nature of accountability. There are a number of realities to
recognise, such as the following observation:

The private sector has no real equivalent to political accountability, for
which precise measures are never likely to be found.*®

In a similar vein Professor Richard Mulgan of the ANU has observed that:

... as long as management in the public sector continues to be assessed by
private sector standards, and as long as the private sector continues to be
increasingly entrusted with public purposes, both political and social as
well as economic, we can expect further pressure on the distinction
between the two sectors in matters of accountability."®’

Private sector providers clearly feel under pressure from the openness and transparency

required by the public sector accountability relationship with the Parliament and the
community. Public sector purchasers for their part are under pressure to recognise the
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commercial ‘realities’ of operating in the marketplace. A recent paper has drawn
attention also to differences in legal responsibilities, particularly in the context of the
Corporate Law Economic Reform Program (CLERP) Act and the Commonwealth
Authorities and Companies (CAC) Act 1997.%%

Corporate governance provides the integrated strategic management framework
necessary to achieve the output and outcome performance required to fulfil
organisational goals and objectives. Risk and control management are integrated
elements of that framework. There is really no point in considering each in isolation. A
sound corporate governance framework offers some worthwhile protection against risk.
More particularly, the framework offers a chance to improve agency performance.

The growing recognition and acceptance of risk management as a central element of
good corporate governance and as a legitimate management tool to assist in strategic
and operational planning has many potential benefits for the public sector. However,
the effective implementation of risk management practices is a major challenge for
public sector managers, particularly given the public sector culture. Parliament itself,
and its Committees, are still coming to grips with the implications of managing risks
instead of minimising them, almost without regard to the costs involved. It is a
reflection of the notion of taxpayers’ funds held in trust.

In the past, risk has been related to the possible loss of assets or the emergence of a
liability. As a result, risk management has focused on matters that can be covered as
insurable losses. However the more contemporary definition of risk is far broader,
reflecting the increasing complexity of our corporate and economic environment and
incorporating corporate governance, operational and strategic objectives. | earlier noted
a Comcover comment that uninsurable costs can represent between three and six times
the insurable cost. But it is not just the protection of public moneys (resources) that is
at issue. It is also the way in which we use those resources including, importantly, the
results we obtain.

| see risk management as an essential, underlying element of the reforms that are
currently taking place in the public sector. Management of risk in the public sector
involves making decisions that accord with statutory requirements and are consistent
with public sector values and ethics. Such an approach encourages a more outward-
looking examination of the role of the agency or entity, thereby increasing
customer/client focus including a greater emphasis on outcomes, as well as
concentrating on resource priorities and performance assessment as part of management
decision-making. As well, with the increased emphasis on contestability and the greater
convergence of the public and private sectors, there will be a need to focus more
systematically on risk management practices in decision-making that will increasingly
address issues of cost, quality and financial performance.

There is no doubt that the more ‘market-oriented’ environment being created is
inherently more risky from both performance and accountability viewpoints. As | have
noted earlier, contracting out, project management and new technology, both computing
and communications, make for a new environment which is inherently more risky from
both performance and accountability viewpoints than in the past.
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Within the APS, old paradigms are being replaced; the new paradigms require us to
make substantial adjustments to what were, for some of us, the practices of many years.
We are all, my agency included, on a steep learning curve in this new environment.
Public servants who may have helped deliver an acquisitions or maintenance program,
or perhaps were responsible for an agency’s IT requirements now find that their
responsibilities have been delegated to a private sector operator. New skills and new
mechanisms are demanded as agencies divest themselves of particular responsibilities
but not, they come to realise, of their accountability obligations.

Agency heads undoubtedly feel that the accountability expected of them is greater than
in previous years, as not only do they have to manage their own activities but they must
also oversee the contractors now performing increasingly what were previously core
public sector functions. Although their goal in employing contractors is greater
efficiency, this objective, as they very quickly discover, may be confronting in relation
to their obligation to adhere to expectations of accountability. The
accountability/efficiency trade-off goes to the very core of their heightened risk profile.

To good managers, the new environment is an opportunity to perform better,
particularly when the focus is more on outcomes and results and less on administrative
processes and the inevitable frustration that comes from a narrow pre-occupation with
the latter. Having said that, it is important for us all to remember that the Public Service
is just as accountable to the Government and to the Parliament for the processes it uses
as for the outcomes it produces. That is inevitable and proper. As experience shows,
good processes contribute to good outcomes.

From an audit viewpoint, we need to have full access to information and government
assets, including on private sector premises as necessary. We need to be able to assure
Parliaments and Executive Governments about legal compliance, probity, security,
privacy and ethical behaviour as well as providing an opinion on financial reporting and
the systems and controls on which such reporting is based. We also need to be able to
put in place a sound basis on which to assess the performance of private sector
providers as well as of the ‘purchasing’ agencies. In most respects we should not need
any more information and/or evidence than the accountable public servants would
require to discharge their management obligations. Such accountability cannot be
outsourced to the private sector. Nor can auditors fail to contribute to the development
of a suitable accountability framework to the changing environment of the public sector
with a greater focus on the market and the involvement of the private sector.

I would argue that corporate governance provides the mechanism to bring all of this
together - not simply to manage the risks but to transcend them. 1 said earlier that
corporate governance becomes more pressing in a contestable environment because of
the separation of core business operations and the outsourced service delivery elements.
This is because a sound corporate governance framework assists business planning, the
management of risk, monitoring of performance and the exercise of accountability.
While we can, and should, learn from private sector experience in such areas, public
sector managers would do well to be mindful of the need for transparency and the
interests of a broader range of stakeholders particularly when assessing and treating
risk. We may not always be responsible for delivering public services but inevitably we
will be held accountable for results achieved.

65



Good corporate governance should result in good performance. Whatever framework is
put in place by organisations, it is important to ensure that it will facilitate the
achievement of desired outputs and outcomes. Good processes are required to achieve
good results. They are not alternatives. And they do not occur by accident. In relation
to a 1997 survey of the United States Government’s Performance and Results Act, the
General Accounting Office (GAO) stated that:

‘Significant performance improvements are possible when an agency
adopted a disciplined approach to results-oriented goals, measuring its
performance, and using performance information to improve
effectiveness.”*®

A well governed organisation will provide to its CEO, its Board, its responsible
Minister(s) and other stakeholders, reliable and well founded assurances that it is
meeting its performance targets. Above all, a well governed organisation can achieve
better performance and it will have a robustness, as well as the internal cohesion and
direction essential to successfully drive the organisation forward and to respond quickly
and coherently to changing external conditions. The latter may demand better
networking and development of ‘real’ partnerships, both internally and externally, with
other public sector entities and, increasingly, with the private sector.

Sound corporate governance frameworks will enhance the development of such
networks and partnerships and facilitate risk management so that opportunities can be
taken to be more responsive and improve performance while minimising risk. This is
not the responsibility of a few. It involves all of us working cooperatively and sharing
experiences and information. In this way we can be more confident about delivering
defined outcomes and being accountable for the way in which our results are achieved.
These requirements are integral to the more market-oriented approach being taken to
public administration in recent years, often under the heading of New Public
Management. The disciplines involved have focussed greater attention on performance
management and accountability for that performance. Devolution of authority has
likewise focused similar attention on individuals.

In the light of the rapidly changing global environment, accentuated by developments in
information technology and communications, one question is how can we turn a more
privatised public sector to Australia’s advantage. There will undoubtedly be increasing
pressure on skilled resources and demands for greater innovation as well as
competitiveness. Simply put, we want to improve our performance without diffusing
responsibility and accountability to the point where:

‘Individuals feel no longer solely responsible for the outcomes of
decisions.”*"

At the very least, we need to have shared strategic planning and management in some
situations where all stakeholders have to contribute. The technology will facilitate the
sharing of information within whatever constraints of privacy and security and/or need
to know that might apply. As well, technology can assist in the delivery systems
reflecting ‘seamless’ government and greater responsiveness to citizens.
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It is unlikely that such ‘sharing’ could be definitively covered in present day ‘legally
based’ contracts. This suggests some other forms of agreement and disciplines to
ensure that both the parts and the whole are held responsible for their overall
performance; and that accountability for the results is absolutely clear both to the
immediate parties and to other stakeholders. It seems like a tall order. But the
pressures are only likely to increase, even in so-called ‘core’ areas of government, for
more ‘cross-cutting’ approaches to better deliver program outcomes. Participants might
be interested in exploring the notion of ‘relational contracts’ in particular environments
to test their effectiveness. These so-called *soft’ contracts focus on cooperation as the
guiding principle of contracts.”* It is, perhaps, another example of the exercise of
management flexibility to achieve required outcomes where real partnerships and full
cooperation of a range of service suppliers are required to be citizen “centric’.

We should be able to explore different partnership arrangements within the public
sector to ascertain what will work in a cohesive and sensible fashion in particular
situations such as the Coastwatch Program. Moreover, it may also be possible to test
similar arrangements within the private sector, where it is involved in the provision of
public services, in a way that can accommodate both private and public interests.
Nevertheless, whatever is attempted needs the support and endorsement of the
Government and Parliament if it is to succeed. These are likely to be considerable
challenges.

The on-going challenge for the public sector will continue to be meeting performance
and accountability expectations, whatever the approach taken to our changing
environment. My expectation is that we should contribute to any such approach as well
as understand and implement it. This would also involve establishing modes of network
governance to ensure proper integration and coordination of networking activities
essential to the effective operation of strategic alliances.  Such governance
arrangements have to be well understood and accepted by all concerned. In my view,
any arrangements have to be dynamic and flexible to meet the needs of all participants
including, importantly, those of citizens within the democratic, political and
administrative, framework determined by the Government and Parliament. And is that
not what public service is basically all about?
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